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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the pub- 
lic, in an orderly and accessible form, decisions issued under regulatory 
laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, can 
be made by the Secretary of Agruculture, or an officer authorized by law to 
act in his stead, only after notice and hearing or opportunity for hearing. 
These decisions do not include rules and regulations of general applicabil- 
ity which are required to be published in the Federal Register. 

The principal statutes concerned are the Agricultural Marketing Agree- 
ment Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 U.S.C. 
2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et seq.), the 
Grain Standards Act (7 U.S.C. 71 et seq.), the Horse Protection Act (15 
U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 (7 U.S.C. 181 
et seq.), and the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. Prior 
to 1942 the Secretary’s decisions were identified by docket and deci- 
sion numbers, for example, D-578; S. 1150. Such citation of a case in 
these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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LIST OF DECISIONS REPORTED 
MAY 1979 
AGRICULTURE DECISIONS 
Agricultural Marketing Act of 1946 


GOLD BELL — I&S Jersey Farms, Inc. I&G Docket No. 65. 
Stay order — pending issuance of further order 


Hutton, WILLIAM H. I&G Docket No. 63. Stay order — pend- 
ing issuance of further order 


Mason, WILLIAM E. and MARLENE G. PEELER. FSQS Docket 
No. 8. Consent order — Sanction 


NoRWICH BEEF ComPANY, INC. FMIA Docket No. 29. Stay 
order — pending judicial review 


(No. 19,116) 


In re WILLIAM E. MASON and MARLENE G. PEELER. FSQS Docket No. 8. 
Decided April 20, 1979, as to Mason. 


Consent order — Sanction 


Respondent William E. Mason has consented to issuance of the order herein in connection 
with his operations as a processor of rabbits and rabbit products under the Act. Rab- 
bit grading and inspection services rendered under the Act are withdrawn from and 
denied to respondent Mason for 18 months. 


Marshall Marcus, for complainant. 
J. Daniel Landrum, Louisville, KY, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.) and regulations issued there- 
under (7 CFR 70 et seg. and 9 CFR 354 et seq.), by a complaint filed by 
the Administrator alleging that respondent violated the Act and regula- 
tions. This decision is entered pursuant to the consent decision provi- 
sions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 
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606 AGRICULTURAL MARKETING ACT OF 1946 
Cite as 38 A.D. 605 

Respondent William E. Mason admits the jurisdictional allegations of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter. He neither admits nor denies the remaining allegations of 
the complaint, waives oral hearing and further procedure, and consents 
and agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 


The complaint agrees to the entry of this decision. 


FINDINGS OF FACT 


Respondent William E. Mason was, at all times material herein, a 
processor of rabbits and rabbit products and an applicant for federal 
grading and inspection services under, and subject to the Act and the 
Regulations. Respondent William E. Mason currently resides at 8811 
Peterborough Drive, Louisville, Kentucky 40222. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


The benefits of federal rabbit grading and inspection services provided 
under the Act are withdrawn from and denied to William E. Mason, his 
agents, subsidiaries and affiliates for a period of 18 months. 


This order shall have the same force and effect as if entered after full 
hearing and shall be effective on the day it is served upon respondent. 





MISCELLANEOUS 
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STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 19,117) 


In re GOLD BELL — I&S JERSEY FARMS, INC. I&G Docket No. 65. In order 
issued April 2, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,118) 


In re WILLIAM H. HUTTON. I&G Docket No. 63. In order issued April 5, 
1979, by Donald A. Campbell, Judicial Officer. 


STAY ORDER — PENDING JUDICIAL REVIEW 


(No. 19,119) 


In re NORWICH BEEF COMPANY, INC. FMIA Docket No. 29. In order is- 
sued March 24, 1979, by Donald A. Campbell, Judicial Officer. 





LIST OF DECISIONS REPORTED 
MAY 1979 
AGRICULTURE DECISIONS 
Animal Welfare Act 


Dittey, DouGLas and Nancy, d/b/a N. D. Rassrrry. AWA 
Docket No. 109. Consent order — Sanction 


Esposito, SAMUEL, d/b/a QUAKERTOWN FARM KENNELS. AWA 
Docket No. 101. Dogs in transit—Primary enclosures 
— violation of the regulations and standards issued 
under the Act — Sanction 


PARK DEPARTMENT (New Bedford, MA), d/b/a BUTTONWOOD 
Park Zoo. AWA Docket No. 111. Consent order 


STEVENS, ROBERT J. AWA Docket No. 75. Order of dismis- 


sal — on motion of complainant 


(No. 19,120) 


In re DOUGLAS and NANCY DILLEY, d/b/a N. D. RABBITRY. AWA Docket 
No. 109. Decided May 2, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act in failing to comply with the regulations and standards issued thereunder in 
connection with their operations as a Class A dealer, buying, breeding, raising and 
selling rabbits. Respondents’ license as a registrant under the Act is revoked. 


Alexandra Maravel, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act, as amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the Act. A complaint 
issued by the Administrator, Animal and Plant Health Inspection Serv- 
ice, pursuant to the Rules of Practice Governing Formal Adjudicatory 
Proceedings Instituted by the Secretary Under Various Statutes (7 CFR 


1.130 et seq.), hereinafter referred to as the Rules of Practice, was 
608 





DOUGLAS TILLEY 609 
Cite as 38 A.D. 608 
served upon the respondents named herein. This decision is entered pur- 
suant to the consent decision provision of the Rules of Practice (7 CFR 
1.138). 


The respondents admit the jurisdictional facts alleged in the first, un- 
numbered paragraph of the complaint. Respondents waive a hearing and 
further procedure in this matter and consent to the issuance of this deci- 
sion agreed upon between the parties for the purpose of settling this 
matter. 


FINDINGS OF FACT 


1. Respondents, Douglas and Nancy Dilley, d/b/a N. D. Rabbitry, a 
partnership, at 6551 Stevenson Rd., Dane, Wisconsin, are a person or 
persons within the provisions of the Act (7 U.S.C. 2132 (a) ). At all times 
material herein, respondents were licensed by the Secretary of Agri- 
culture under the Act and regulations as a Class A dealer (9 CFR 1.1 (x) ) 
and were engaged in a business involving the buying, breeding, raising 
and selling of rabbits. 


2. At the time of licensing under the Act, respondents were informed 


of the provisions of the Act, the regulations and the standards, and 
agreed in writing to comply with them. 


CONCLUSIONS 


Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure warrant the entry of such decision in this matter. 


ORDER 


Respondents, their agents and employees, directly or indirectly 
through any corporate or other device, in connection with their business 
as dealers licensed under the Act shall cease and desist from failing to 
comply with the Act and the regulations and standards issued there- 
under. 


Respondents’ license No. 35A85 is hereby revoked. No new license 
shall be issued to respondents upon future application unless respond- 





610 ANIMAL WELFARE ACT 
Cite as 38 A.D. 610 


ents demonstrate full compliance with the Act and the regulations and 
standards issued thereunder. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon respondents. 


(No. 19,121) 


In re PARK DEPARTMENT (NEW BEDFORD, MASSACHUSETTS), d/b/a 
BUTTONWOOD PARK ZOO. AWA Docket No. 111. Decided May 7, 
1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations as found herein in connection with its operations as an 
exhibitor thereunder. Respondent is ordered to cease and desist from said viola- 
tions. 


Patricia V. Fettman, for complainant. 
Philip N. Beauregard, New Bedford, MA, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), by a Complaint filed by the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, alleging that the respondent willfully violated the Act and the 
regulations and standards issued thereunder (9 CFR Parts 2 and 3). This 
decision is entered pursuant to the consent decision provisions of the 
Rules of Practice applicable to this proceeding (9 CFR 4.2; 42 FR 10959 
and 7 CFR 1.138; 42 FR 745). 


The respondent admits the jurisdictional allegations in paragraph 2 of 
the Complaint, specifically admits that the Secretary has jurisdiction in 
this matter, neither admits nor denies the remaining allegations, waives 
oral hearing and further procedure, and consents and agrees, for the pur- 





PARK DEPARTMENT, NEW BEDFORD, MA 611 
Cite as 38 A.D. 610 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The Animal and Plant Health Inspection Service, USDA agrees to the 
entry of this decision for the reason that it is satisfied with the City’s ef- 
forts and progress with Buttonwood Zoo since mid-1978, and both par- 
ties agree that no useful purpose would be served by litigating the truth- 
fulness of the allegations made in the Complaint. 


FINDINGS OF FACT 


1. (a) The Park Department which operates as Buttonwood Park Zoo, 
hereinafter referred to as the respondent, is a unit of the government of 
the city of New Bedford, Massachusetts, and its mailing address is 1204 
Purchase Street, New Bedford, Massachusetts 02740. 


(b) The respondent, at all material times herein, was licensed as an 
“exhibitor” pursuant to the provisions of the Act and the regulations. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


(d) The respondent, at all material times, was engaged in the ex- 
hibition of animals. 


CONCLUSION 


The respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other device, in connection with its business as an ex- 
hibitor under the Act, shall cease and desist from: 


1. Violating the Animal Welfare Act, as amended (7 U.S.C. 2131 et 
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Cite as 38 A.D. 610 
seq.) and the regulations and standards issued thereunder (9 CFR Parts 
2 and 3). 


2. Failing to utilize a sufficient number of employees under the super- 
vision of an animal caretaker, who has a background in zoo animal 
husbandry and care, to maintain the prescribed level of husbandry prac- 
tices set forth in the standards. 


(a) The minimum qualifications for an animal caretaker for a zoo 
the present size of Buttonwood are as follows: 


(i) Must be a full time employee, and 


(ii) Should have a minimum four (4) years experience working 
in a zoo or wild animal park with one of the years in a supervisory and 
training capacity or an individual with less than four (4) years experi- 
ence should have a 4-year degree in zoology or a related field with one 
year in a supervisory and training capacity. 


(b) A licensed veterinarian shall visit the zoo on a regular basis and 
be available for emergency calls at all times. 


3. Failing to keep complete records on the acquisition and disposal of 
the regulated zoo animals. 


4. Failing to provide for the removal and disposal of animal and food 


wastes, bedding, and debris and operating such disposal facilities to 
minimize vermin infestation, odors, and disease hazards. 


5. Failing to provide for a suitable method for the rapid elimination of 
excess water where regulated animals are kept. The method of drainage 
shall comply with applicable Federal, State, and local laws and regu- 
lations relating to pollution control or the protection of the environ- 
ment. 


This decision shall have the same force and effect as if issued after full 
hearing and shall be effective on the day upon which service of this order 
is made upon respondent. 





SAMUEL ESPOSITO 
Cite as 38 A.D. 613 


(No. 19,122) 


In re SAMUEL ESPOSITO, d/b/a QUAKERTOWN FARM KENNELS. AWA 
Docket No. 101. Decided April 26, 1979. 


Dogs in transit — Primary enclosures — violation of the regulations and 
standards issued under the Act — Sanction 


Where respondent flagrantly violated the regulations and standards issued under the Act 
in the transportation of dogs as found herein, respondent is ordered to cease and de- 
sist from such violations. Further, respondent is suspended as a registrant under the 
Act for 14 days. 


William J. Weber, Administrative Law Judge. 
John Vetne, for complainant. 
Raymond R. Robrecht, Salem, VA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Laboratory Animal 
Welfare Act, as amended (7 U.S.C. 2131 et seg.), in which Admin- 
istrative Law Judge William J. Weber filed an initial Decision and Order 
on February 15, 1979, suspending respondent’s license for 14 days and 
ordering him to cease and desist from failing to transport dogs in com- 
patible groups and in enclosures with sufficient space. 


Respondent appealed to the Judicial Officer, to whom final adminis- 
trative authority to decide the Department's cases subject to the Admin- 
istrative Procedure Act has been delegated (37 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395).* 


Respondent requested oral argument, which is discretionary (7 CFR 
1.145 (d) ), but the request is denied inasmuch as the issues involved on 
appeal were thoroughly briefed and are not difficult to resolve. 


Upon a careful consideration of the entire record in this proceeding, 


* The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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the initial Decision and Order is adopted as the final Decision and Order 
with additional conclusions by the Judicial Officer following Judge 
Weber’s Conclusions, except that (i) the last sentence of fn. 1 is omitted 
since it compares the space for transporting the dogs in this case with 
the standards for housing cats, which comparison is “totally irrelevant” 
(see In re Henry Christ, 35 Agr Dec 195, 200, fn. 3 (1976) ), (ii) the first 
sentence of fn. 2 is omitted (see the Judicial Officer’s Conclusions here- 
in), (iii) the second paragraph on p. 11 is omitted since it sets forth the 
statutory standards enacted April 22, 1976, for imposing monetary pen- 
alties, which are irrelevant to the license suspension for the February 
1976 violation involved herein, and (iv) the last paragraph on p. 15, 
which states that a severe sanction does not seem to be warranted, ap- 
propriate or necessary is changed to read that a severe sanction seems to 
be warranted, appropriate and necessary (see the Judicial Officer’s Con- 
clusions herein). 


ADMINISTRATIVE LAW JUDGE'S INITIAL DECISION 
(AS MODIFIED) 


This proceeding began when a Complaint was filed against respondent 
alleging that respondent had violated the Laboratory Animal Welfare 
Act (7 U.S.C. § 2131 et seqg., “Act”) and the related regulations and 
standards (9 CFR Parts 1-3, “regulations” or “standards”). 


The Complaint was filed March 29, 1978, and alleged that respondent 
violated the regulations and standards with respect to a shipment of 
dogs on February 24, 1976, when respondent failed to: 


(a) Maintain proper records as to the correct identification and source 
of the dogs, 


(b) Segregate dogs into compatible groups, 


(c) Properly maintain a vehicle used to transport dogs, and, 


(d) Allow sufficient space in the primary enclosure for the dogs trans- 
ported. 


In his Answer, respondent admitted jurisdiction, but denied violations 
of the Act, and asserted affirmative defenses. 


A hearing was held in Washington, D.C. on November 15, 1978. John 
H. Vetne of the Office of the General Counsel, United States Depart- 
ment of Agriculture, appeared on behalf of complainant. Raymond R. 
Robrecht, of Salem, Virginia, appeared on behalf of respondent. The last 
brief was filed December 15, 1978. 





SAMUEL ESPOSITO 
Cite as 38 A.D. 613 


I 


Samuel Esposito, respondent, is an individual doing business as 
Quakertown Farm Kennels, R. D. #1, Quakertown, Pennsylvania 18951. 


At all times material herein, respondent was (a) engaged in the 
business of buying, transporting and selling, in commerce or affecting 
commerce, for compensation or profit, animals for teaching purposes, or 
for exhibition purposes or for use as pets, and (b) licensed as a dealer 
under the Act and regulations by the Secretary of Agriculture and classi- 
fied as a Class B dealer under the regulations. 


At the time of licensing under the Act, respondent was informed of 
the provisions of the Act and the regulations and agreed in writing to 
comply therewith. 


Il 


Respondent regularly sent a truck on a circuit through Virginia and 
West Virginia purchasing dogs from county and municipal dog pounds. 
A trip was usually made each week. 


On February 10, 1976, the 2-1/2 ton truck regularly used for such 
weekly trips broke down. A substitute 3/4 ton pickup truck was used 
until repairs on the larger truck were completed February 28, 1976. The 
pickup truck had a wood enclosure built into the truck bed. 


This enclosure was divided into four similar compartments, two on 
each of two levels. The floor for the upper level was an inch or two above 
the tailgate level. Four doors at the rear allowed entrance to each of the 
compartments. The floor space on each level was about 8 feet by 5-1/2 
feet, or 44 square feet per level, or 22 feet per compartment. 


On the trip spanning February 23-24, 1976, a total of 101 dogs were 
purchased from the dog pounds visited. Fifty-seven (57) of the dogs were 
male, and forty-four (44) were female. 


Initially, the dogs were segregated by putting the male dogs in the 
compartments on one side, and female dogs in the compartments on the 
other side. The larger dogs were put into the lower compartments, 
smaller dogs in the upper compartment. 


However, it became impossible to continue such segregation of sizes 
and sexes due to overcrowding of the compartments on the February 23- 
24, 1976 trip. With 101 dogs occupying 88 square feet of floor space, 
there is an average of less than one (1) square foot per dog. ' The dogs 


1 Each dog had an average of .87 square feet, or about 125 square inches of floor space. 
That may be compared with approximately 94 square inches in the standard size sheet of 
paper used for business letters. 
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were “packed in there, and just couldn’t move around.” (Transcript page 
30). 


Routinely, the truck driver would report to respondent after each 
stop, or every other stop, to keep respondent informed as to the 
location, timing and number of dogs acquired. Such calls were made on 
the trip concerned here. However, the record is not sufficiently clear to 
conclude that the overcrowding was explicitly done on telephone in- 
structions from respondent, as complainant contends. ” 


The driver was arrested near Martinsburg, West Virginia for unlaw- 
fully transporting these dogs under these conditions in violation of the 
laws of West Virginia. The truck driver after conferring with respond- 
ent by telephone, pleaded guilty to the charges. Respondent sent a sec- 
ond truck to remove and transport some of the dogs to respondent’s ken- 
nels. 


The evidence clearly establishes that the dogs were incompatibly 
grouped in the compartments. Female dogs in heat were confined with 
male dogs. Some dogs were injured, and up to five or six dogs were dead 
on arrival at respondent’s kennels in Pennsylvania. The respondent 
clearly violated the provisions of the standards requiring that dogs be 
housed in compatible groups during transportation. (9 CFR 3.12 (b) ). 


Further, the overcrowded conditions were clearly in violation of the 
standards which require that dogs be transported in primary enclosures 
large enough to permit each dog sufficient space to turn about freely, to 
stand erect, and lie in a natural position. (9 CFR 3.12 (c) ). 


However, the allegation that respondent’s records were inaccurate and 
failed to show the correct identification and source of dogs in violation 
of pertinent regulations (9 CFR 2.75) is not substantiated by the evi- 
dence. Complainant contends that certain dogs purchased from the City 
of Buena Vista, Virginia, were “not identified by source in respondent’s 
records.” 


Respondent stopped at Rockridge County Dog Pound, which appar- 
ently was operated by a Mrs. Dixon, and purchased twelve (12) dogs. 
Mrs. Dixon instructed the truck driver to make the checks for the twelve 
(12) dogs payable to Rockridge County Dog Pound for six (6) dogs, and to 
the City of Buena Vista for the other six (6) dogs. The twelve (12) dogs 
were acquired from the Rockridge County Dog Pound, from Mrs. Dixon, 
and payment was made to the two entities as Mrs. Dixon instructed. 


The regulatory provision concerned requires that: “[tJhe name and 


* Respondent is responsible for his employee’s conduct (7 USC 2139) whether he was or 
was not aware of the overcrowding, or whether or not he explicitly required such conduct. 
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address of the person from whom [the dogs were] acquired . . .” (9 CFR 
2.75 (a) (1) ). 


Further, the form provided by complainant to respondent to keep 
such records (Complainant’s Exhibit 15) heads the relevant column for 
such information with the words “acquired from”. 


Each of the twelve (12) dogs with their individually identifying USDA 
tag number is shown on respondent’s records as being “acquired frc-a” 
Rockridge County Dog Pound, at Lexington, Virginia. 


The form provided to respondent to record the individual tag numbers 
and other relevant information concerning “animals picked up” shows 
Rockridge County, Mrs. Dixon, and the two check numbers by which 
payment was made. The checks show the two payees mentioned before. 


Thus, respondent’s records were in complete conformity with the per- 
tinent regulatory requirements. No violation occurred. 


Finally, complainant withdrew the allegation in paragraph II (c) con- 
cerning a mechanically unsound vehicle being used to transport dogs. 
This allegation was founded on a statement given by respondent to com- 
plainant’s investigators, which was not accurate or true. 


Ii 


Respondent has wilfully violated § 13 of the Act (7 USC 2143) and 
§§ 3.12 (b) and 3.12 (c) of the pertinent standards (9 CFR 3.12 (b),(c) ). 


The evidence does not sustain a violation of §§ 2.50 and 2.75 (9 CFR 
2.50 and 2.75) concerning records and animal identification. 


The complainant withdrew its allegation concerning the use of me- 
chanically defective vehicles for the transportation of animals. (§ II (c) 
of the Complaint) 


IV 


Complainant has requested that respondent’s license be suspended 
“for a period of not less than” thirty (30) days. 


The evidence does establish that some dogs were uncomfortable, some 
were hurt and a few were dead on arrival at respondent’s kennels. These 
are more than minor or technical violations. They go directly to the 
heart of the congressionally directed point of protecting animals from 
unnecessary or inappropriate injury, disease or pain. A suspension of 
respondent's license is warranted. 
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However, it is a first offense, * it is transitory, not a longstanding 
condition, and it is remote from the kennel area. Complainant’s argu- 
ment that the same thing is shown “on February 10 when his large truck 
broke down” and respondent sent another truck “to pick up a number of 
dogs which he [respondent] must have known exceeded” its capacity is 
speculative and unsubstantiated by the evidence. (Complainant’s Brief 
11/30/78 page 13) 


Further, the driver’s casual estimates, made off the cuff, that up to 
200 dogs were on occasion handled in the 2-1/2 ton truck is too slender a 
reed to carry such weight. It is not persuasive to establish a longstanding 
custom of such violations. 


The driver was doubtful, confused and uncertain concerning the tim- 
ing and location of his last phone call report to respondent on the trip 
February 23-24. The driver possesses a natural inclination to shift re- 
sponsibility to the respondent/employer for the overcrowded condition 
of the truck. No one desires to admit responsibility for these conditions 
with the implied lack of compassion for the animals, for purely economic 
gain. The driver was not employed by respondent at the time of the hear- 
ing. His testimony is somewhat self-serving in nature, to relieve himself 
of responsibility for this uncompassionate and illegal action. 


At the same time, the respondent/employer’s testimony that he in- 
structed his employees never to overcrowd the trucks, is fully self-serv- 
ing for similar reasons. Respondent recognizes that intentional and cal- 
culated misconduct for economic gain probably will be punished more se- 
verely than a simple unexpected and isolated mistake of judgment done 
on the spur of the moment by an employee many miles away from super- 
vision. Respondent prefers to shift responsibility to his truck driving 
employee, by disobeying respondent’s instructions never to overcrowd 
the trucks. Respondent never cited any instance where a driver was 
reprimanded or penalized for having “disobeyed” those instructions, nor 
was the driver punished for such disobedience in this particular in- 
stance. 


Thus, the testimony is contradictory in nature, and somewhat self- 
serving in nature, leaving no persuasive evidence on the subject. The 
burden of proof is on complainant to establish culpability of such a 
nature to warrant a heavy sanction. All violations cannot be considered 
serious, nor of an equal magnitude. 


But, on the other hand, this type violation is of such a nature that it 
would not be readily or easily discovered. Inspection of the premises, fa- 


* The evidence establishes a “warning” given for an overcrowded run, on the first inspec- 
tion after the law was enacted in 1966. 
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cilities and records as customarily done would not expose this type of 
violation to complainant’s investigators. Thus, a sanction with appropri- 
ate deterrent value is necessary. 


Complainant argues the violations were intentional and calculated, 
and that a sanction of thirty (30) days or more is necessary to fulfill the 
“severe sanction policy” in disciplinary proceedings under the jurisdic- 
tion of the Department of Agriculture. See Initial Decision filed January 
2, 1979 in In re Mrs. John M. DeBoer, AWA Docket No. 97, for some 
amorphous aspects of the severe sanction policy. 


Complainant’s arguments concerning inadequate ventilation are ir- 
relevant to the allegations in the Complaint. 


In consideration of all of the circumstances set forth, a severe sanction 
seems warranted, appropriate and necessary. One with appropriate de- 
terrent value is necessary. The number of trucks, with overcrowding of 
dogs, parked on the side of the highway, which will come to the atten- 
tion of patrolling State policemen, will be few. A moving vehicle proba- 
bly would not ever be stopped for that problem alone. In the absence of 
some other traffic offense, such overcrowding probably would go unno- 
ticed. 


Closing a business for two weeks of its operation is a serious matter, 
with financial losses as well as disruption of its relationships with its 
customers, employees and prospective customers who hear of the viola- 
tion and choose to do business with others. The deterrent value is great- 
er for a larger business closing for the same period. Consequently, the li- 
cense suspension does not have to be inflated here, to increase its impact 
on some other business. 


The suspension should not be so long as to seriously threaten the exis- 
tence of the business, for if that is the goal, it can be achieved (for the 
proper offenses) by revoking the license. Closing the business should not 
be accomplished by indirection, that is making the suspension so long 
that it has the impact of destroying the business. When appropriate, 
that can be accomplished by revoking the license of that business. 


The respondent’s business is mainly supplying animals for hospitals 
and pharmaceutical companies, selling an average of 1,000 dogs per 
month. Some are sold to individuals for personal use. A full time veteri- 
narian is employed. Some dogs acquired are unsuitable for any construc- 
tive use and are destroyed. About half of the dogs sold are to fill con- 
tracts for continuing supplies. 


An interruption of the business for a week might be offset by ac- 
celerating or delaying shipments or sales a few days. A two week inter- 
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ruption would lessen that opportunity, yet probably not seriously threat- 
en the existence of the business. 


The respondent does not acquire any offsetting benefits by reasons of 
“good faith”. He failed to establish and enforce instructions against over- 
crowding dogs in transit. He also falsely linked the truck failure of 
February 10 with the overcrowding February 23-24, as if they had oc- 
curred the same day, in his statement to the investigator. 


“On February 24, 1976, Michael Murray an employee of mine went to Pounds 
in Virginia and West Virginia to pick up dogs. Later that day Michael called me 
and stated the large truck with dogs on it had broken down. The large truck is 
14 feet long and eight feet wide with three decks. 


When I learned that the truck could not be operated, I told Mike Murray [sic] 
I would send a truck from R. B. Hutton to pick the dogs up. I then called Mr. 
Hutton and his truck, (the large one) was also inoperable. I then sent a pick up 
truck owned by me to the Roanoke area near Interstate 81, to have the dogs re- 
moved from the larger truck. 


Late, on the evening of that day, Michael Murray [sic] called and said he had 
been arrested by a West Virgina State Trooper. I told him to let them do what- 
ever had to be done and pay the fine. I also told him another truck was on the 
way to meet him and take part of the dogs. 


Under the circumstances I do not feel the situation could have been handled 
any different. I would not leave the dogs in custody of anyone else for fear that 
tags would be switched then I would be accused of handling stolen dogs.” 


(Complainant’s Exh. # 1) 


This effort to make the violations appear to be the result of an emer- 
gency situation, when adequate and proper solutions were sought and 
impossible to achieve under the circumstances, is a red herring. Re- 
spondent hoped to look as good as possible, in an effort to avoid formal 
charges and a resulting penalty. 


Considering all of the circumstances, a suspension of fourteen (14) 
days will be ordered. 


ADDITIONAL CONCLUSIONS BY JUDICIAL OFFICER 


The violation in this case was extremely flagrant. One hundred and 
one dogs were “packed” into 88 square feet of floor space so that they 
“couldn’t move around” (Tr. 30). Respondent contends that no actual 
measurements of the vehicle in question were taken (Appeal Brief, p. 3). 
But one of complainant’s compliance officers testified without contra- 
diction that he measured the width and length of the truck body (Tr. 
112; see, also, Tr. 108). 
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Although respondent contradicted (Tr. 154) the testimony of his truck 
driver that five or six of the dogs were dead on arrival (Tr. 33), even if 
the testimony of respondent had been believed rather than that of his 
truck driver, such severe overcrowding would at least have subjected the 
animals to the risk of death or injury. 


There is no need to resolve the sharp conflict between the testimony of 
the truck driver and respondent, as to whether respondent was advised 
of the overcrowded condition of the truck and, nonetheless, instructed 
the driver to continue to load more dogs, because the respondent is ad- 
mittedly responsible for the acts of his employees (7 U.S.C. 2139). * If 
that principle were followed only in determining whether a violation oc- 
curred, but not in determining what the sanction should be, it would pre- 
vent the remedial purposes of the Department’s regulatory programs 
from being effectuated. I do not know of any disciplinary case where an 
employer admitted that he had instructed his employees to violate the 
law. In almost every case the employer pleads personal innocence. Sel- 
dom, if ever, would there be any direct proof that the employer specifi- 
cally instructed his employees to violate the law. Hence in order to 
achieve the remedial purposes of the regulatory statutes enforced by this 
Department, the sanction is not reduced merely because there is no proof 
of personal involvement in the violation by the owner of a business. That 
is, such lack of proof of personal involvement is not ordinarily a mitigat- 
ing circumstance. ° 


Under one of the Department’s regulatory statutes (the Horse Protec- 
tion Act), the administrative officials originally recommended more leni- 
ent sanctions if the owner of a sored horse did not have actual knowl- 
edge that his horse was sored, but that position was later changed. In In 
re Whaley and Groover, 35 Agr Dec 1519, 1527 (1976), it is stated: 


In In re A. S. Holcomb, HPA Doc. No. 18, 35 Agr Dec ____ (decided July 26, 
1976), complainant requested a lesser penalty from the owner of the horse be- 


* The Act provides (7 U.S.C. 2139): 
§ 2139. Principal-agent relationship established 

When construing or enforcing the provisions of this chapter, the act, omission, or failure 
of any person acting for or employed by a research facility, a dealer, or an exhibitor or a 
person licensed as a dealer or an exhibitor pursuant to the second sentence of section 2133 
of this title, or an operator of an auction sale subject to section 2142 of this title, or an in- 
termediate handler, or a carrier, within the scope of his employment or office, shall be 
deemed the act, omission, or failure of such research facility, dealer, exhibitor, licensee, 
operator of an auction sale, intermediate handler, or carrier, as well as of such person. 


° Hypothetical examples can be imagined to the contrary. For example, if a disgruntled 
employee intentionally violated an Act to cause trouble for his employer, that would, of 
course, be a mitigating circumstance. 
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cause there was no evidence that the owner had actual knowledge that his horse 
was sored. Complainant has changed its position, however, and now takes the 
position that the owner is fully responsible for the conduct of the trainer and, 
therefore, should not be assessed a lesser penalty merely because he may not 
have had actual knowledge that the horse was sored. This latter view will better 
achieve the remedial purposes of the Act and is consistent with the Depart- 
ment’s policy, followed in all of the regulatory programs administered by the 
Department, to impose severe sanctions for serious violations of the pro- 
grams. '’ Accordingly, in this case and in all future cases under the Act, com- 
plainant’s new policy will be followed. (Footnote omitted.) 


The flagrant violation involved in this case reveals a callous disregard 
for the welfare of the animals being transported and warrants a severe 
sanction. It is the policy of this Department to impose severe sanctions 
for serious violations of any of the regulatory programs administered by 
the Department to serve as an effective deterrent not only to the re- 
spondents but also to other potential violators. See, e.g., In re Henry 
Christ, 35 Agr Dec 195 (1976); In re Edward Radzilowski, 35 Agr Dec 
1718 (1976). This policy has been followed in all of the Department’s 
disciplinary proceedings in recent years. The basis for that policy is set 
forth at great length in numerous decisions. See, e.g., In re Baxton M. 
Worsley, 33 Agr Dec 1547, 1556-1571 (1974), set forth in Appendix A to 
this Decision. ° 


In view of the flagrant violation involved in this case, if the complain- 
ant had appealed from Judge Weber’s initial Decision, I would have sus- 
pended respondent’s license for 30 days, as originally requested by com- 
plainant. But since there was no appeal, and it is my policy never to in- 
crease the sanction recommended by the administrative officials, the 14- 


® Severe sanctions issued pursuant to his policy were sustained in Jn re Livestock Market- 
ers, 35 Agr Dec 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), certiorari denied, 46 L.W. 3649; In re Sam Leo Catanzaro, 
35 Agr Dec 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 Agr Dec 467); In re M. & H. Produce Co., 34 
Agr Dec 700, 750 (1975), affirmed (without opinion) sub nom. M. & H. Produce Co. v. Kne- 
bel and United States, 549 F.2d 830 (C.A. D.C.), certiorari denied, 98 Sup. Ct. 394; In re 
Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub nom. Maine Potato 
Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 Agr Dec 160, 
178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
re J. Acevedo & Sons, 34 Agr Dec 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 Agr Dec 1884, 1914 
(1974), affirmed sub nom. Marvin Tragash Co., v. United States Dept. of Agr., 524 F.2d 
1255 (C.A. 5); In re Trenton Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom. 
Trenton Livestock, Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 Agr Dec 
53, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
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day suspension order proposed by Judge Weber will be issued. ” 


In a recent decision which became final because not appealed to the 
Judicial Officer, Judge Weber devotes most of an 82-page decision to a 
sharp attack on the Department’s sanction policy (In re Mrs. John M. 
DeBoer, 38 Agr Dec ___ (decided January 2, 1979) ). The portions of 
that Decision relating to the Department’s sanction policy are set forth 
in Appendix B to this Decision, and the Judicial Officer’s reply is set 
forth in Appendix C to this Decision. 


1. Respondent, his agents and employees, shall cease and desist from: 
(a) Failing to transport dogs in compatible groups, and 


(b) Failing to allow sufficient space, in primary enclosures in which 
dogs are transported, so that each dog may turn about freely, stand erect 
and lie in a natural position. 


2. Respondent’s license to operate as a dealer under the Act is hereby 
suspended for fourteen (14) days. 


The cease and desist provisions of this Order shall become effective on 
the day after service of this Order on respondent. The fourteen (14) day 
suspension provisions shall become effective on the 15th day after serv- 
ice of the Order on respondent. 


APPENDIX A 


Excerpt from In re Braxton McLinden Worsley, 33 Agriculture Deci- 
sions 1547, 1556-1571 (1974): * 


APPENDIX B 


Excerpt from Jn re Mrs. John M. DeBoer, 38 Agr Dec ___ (AWA Doc. 
No. 97, decided January 2, 1979). NOTE: The page numbers herein cor- 
respond to the page numbers in the DeBoer Decision. 


7 In one case, In re Mid-States Livestock, 37 Agr Dec 547 (1977), affirmed sub nom. Dale 
Van Wyk and Van's Livestock, Inc. v. Bergland, No. 77-1303, decided February 1, 1978 
(C.A. 8), even though complainant did not appeal from the initial Decision, I broadened the 
issues on appeal to include the issue as to whether the sanction should be increased, and I 
doubled the sanction, as recommended by complainant on appeal. However, that is the only 
occasion where I have taken such action, and it was done there only because the sanction 
was so far out of line with what I regarded as necessary to achieve the purposes of the Act. 


* Excerpt omitted. 
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APPENDIX C 


Judicial Officer’s Reply to Initial Decision in Jn re Mrs. John M. DeBoer, 
38 Agr Dec___ (AWA Doc. No. 97, decided January 2, 1979). 


In In re Mrs. John M. DeBoer, 38 Agr Dec __ (AWA Doc. No. 97, Ini- 
tial Decision filed January 2, 1979), referred to at p. 15, supra, Adminis- 
trative Law Judge William J. Weber devotes most of an 82-page opinion 
to a sharp attack on the Department’s sanction policy applied in admin- 
istrative disciplinary cases. One unfamiliar with the cases discussed by 
Judge Weber would think that the Department’s sanction policy is un- 
sound, applied in a contradictory and inconsistent manner with relevant 
mitigating circumstances ignored, generally designed to impose close to 
the maximum sanction authorized by law irrespective of the facts and 
circumstances, and at times based on expediency or prejudgment. In 
Judge Weber’s view, the Department’s practice and policy “could be con- 
sidered as making a mockery of the safeguards sought to be achieved in 
the Administrative Procedure Act” (DeBoer decision, p. 35). Since Judge 
Weber’s attack will be printed in Agriculture Decisions and, therefore, 
available to every respondent seeking judicial review of every future or- 
der issued by the Department, an extensive expose of Judge Weber’s at- 
tack is appropriate. 


I. Impropriety of Attack by Administrative Law Judge on Agency’s 


Policy and Rulings. 


At the outset, it would seem improper for an Administrative Law 
Judge to attack the Department’s settled sanction policy and rulings. As 
stated by the Chief Administrative Law Judge for the Federal Power 
Commission (Zwerdling, “Reflections on the Role of an Administrative 
Law Judge,” Administrative Law Review, Winter 1973, Vol. 25, No. 1, 
p. 13): 


Once we have stressed the importance of maintaining the administrative law 
judge’s independence, however, the other side of the coin is recognition that he 
is governed and bound by his agency’s rulings and directives, and that the final 
decisional responsibility lies in the agency; that once the agency has ruled on a 
given matter, it is not open to reargument by the administrative law judge; and 
that, although an administrative law judge on occasion may privately disagree 
with the agency’s treatment of a given problem, it is not his proper function to 
express such disagreement in his published rulings or decisions. 


It is even more inappropriate to present a completely untrue picture of 
the Department's policy and rulings. 


II. Equitable Considerations. 
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Judge Weber states (DeBoer decision, pp. 30-31): 


Equitable considerations cannot be given consideration in a formal adminis- 
trative proceeding. In re Associated Milk Producers, Inc., 33 AD 976, 985-988 
(1974). However, in partial contradiction of that, equity was then done in that 
case with the restricting comment that it was “based on expediency only, and 
will not be followed as a precedent in any other proceeding.” In re Associated 
Milk Producers, supra, at page 996. See also In re J. Reid Hoggan, 35 AD 1812, 
1815-1819 (1976); In re McIntire’s Dairy, Inc., 37 AD ____ (initial decision filed 
7/14/78). 


However, some equity is apparently practiced when the Agency Administra- 
tors handle the “minor complaints” in an informal manner by warning letter or 
informal stipulation, without resorting to formal disciplinary proceedings. In re 
Braxton M. Worsley, supra, at page 1567. 


Although the first paragraph in the foregoing quotation refers to “a 
formal administrative proceeding,” and does not use the term “disciplin- 
ary proceeding,” the entire decision relates to the Department’s sanction 
policy in disciplinary proceedings. From reading that paragraph in the 
context of what appears before and after it (and in the entire decision), 
one would necessarily conclude that Judge Weber is referring to disci- 
plinary proceedings. 


However, the cases cited by Judge Weber for the proposition that 


equitable considerations cannot be given consideration have nothing 
whatever to do with sanctions imposed for law violations in disciplinary 
proceedings. The cases cited are milk cases under the Agricultural Mar- 
keting Agreement Act of 1937. The cases were instituted by milk hand- 
lers—not by the Department. The Department did not contend that any 
violations of law had occurred. 


For example, in In re Associated Milk Producers, 33 Agr Dec 976 
(1974), the milk handler was claiming that it was a producer-handler 
and, therefore, exempt from regulation under the regulatory program 
applicable to milk handlers. There was nothing illegal, immoral or repre- 
hensible about the way Associated Milk handled its milk. However, its 
method of handling milk in July 1972 brought it within the terms of the 
regulatory program that month and prevented it from coming within 
the terms of the exception for producer-handlers. Accordingly, it was 
regulated in July 1972 in the same manner as all other handlers. 


In explaining why the Milk Market Administrator properly applied 
the milk order as written, rather than disregarding the legislative provi- 
sions to dispense what he regarded as “equity” in the particular case (as 
Judge Weber’s initial decision in that case would have done), it was stat- 
ed (33 Agr Dec at 986-987): 
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However, the Market Administrator has no authority to amend the Order to 
protect a handler from the consequences of unwise or mistaken action. It is the 
duty of the Market Administrator to “[a]dminister the order in accordance with 
its terms and provisions” (7 CFR 1000.3 (b) (1) ). Any amendments must come 
from the Secretary of Agriculture—not the Market Administrator. 7 U.S.C. 
608c (1). See, also, Foster v. Freeman, 271 F. Supp. 33, 38-39 (S.D. N.Y.); In re 
Heber Valley Milk Company, 31 Agriculture Decisions 1319, 1332 (1973), af- 
firmed, Heber Valley Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. 
Utah), reversed and remanded because of inadequate District Court findings, 
No. 73-1725 (C.A. 10), decided June 26, 1974. If the Order produces inequit- 
able or harsh results, the remedy is by means of an amendment to the Order by 
the Secretary. Until the Order is amended, the plain terms of the Order must be 
followed. * 


If the Market Administrators of approximately 60 milk Orders, regulating 
over $4 billion worth of milk annually, had the power to alter the terms of the 
Orders to effectuate what they regarded as equity in each case, the entire regu- 
latory program would break down. Also, suspicions would arise that their views 
were influenced by extraneous factors such as friendship, political affiliation, 
campaign contributions, etc. 


The duty of a Market Administrator to follow the Order as written irrespec- 
tive of harsh consequences was stated in the recent case of In re Heber Valley 
Milk Company, 31 Agriculture Decisions 1319, 1332-1333 (1972), affirmed, 
Heber Valley Milk Co. v. Butz, 32 Agriculture Decisions 1630 (D. Utah), re- 
versed and remanded because of inadequate District Court findings, No. 
73-1725 (C.A. 10), decided June 26, 1974, as follows: 


The Market Administrator is required to follow the Order as writ- 
ten. Any amendments must come from the Secretary of Agricul- 
ture—not the Market Administrator (7 U.S.C. 608c (1); see, also 
Foster v. Freeman, 271 F. Supp. 33, 38-39 (S.D. N.Y.) ). If the Order 
produces inequitable or harsh results, the remedy is by means of an 
amendment to the Order by the Secretary. Until the Order is 
amended, the plain terms of the Order must be followed. 


Perhaps one of the harshest applications of a milk order was in- 
volved in General ice Cream Corporation v. Benson, 217 F.2d 646 
(C.A. 2), affirming the order of the Judicial Officer “on the opinion 
of District Judge Foley, D.C. N.D. N.Y., 113 F. Supp. 107.” In the 
General Ice Cream case, the petitioner stored cream during the sur- 
plus season and utilized the cream as required during specified 
months. It was entitled under the Order to a storage cream payment 
of $10,525.37. The Order provided that claims for storage cream 
payments must be made not later than 30 days after the month dur- 
ing which such frozen cream is utilized. The storage cream was util- 
ized in January 1947 and the claims were not filed until March 7 
and 10. This was the first month in which a time limit had been set 
forth in the Order for filing claims. Previously claims could be filed 
at any time. There was no question in the case about the fact that 
the petitioner earned the storage cream payments The Market Ad- 
ministrator rejected the claims only because they were filed about a 
week late. 
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The District Court in the General Ice Cream case upheld the Mar- 
ket Administrator’s interpretation, stating that “the plain words 
used allow this interpretation, no matter how harsh it may be in its 
result and it is impossible for me to conclude that such interpreta- 
tion and application were unreasonable and arbitrary, that the rul- 
ing was unjustified under the terms of the order in this respect and 
not in accordance with law” (113 F. Supp. at 108). 


During the oral argument in the Court of Appeals in the General 
Ice Cream case, the Court expressed concern, in its questions to 
Government counsel, because of the extreme harshness of the result 
contended for by the Government. The Court seemed satisfied with 
the explanation that the Market Administrators regulate over a bil- 
lion dollars worth of milk (now over $4 billion) in a highly competi- 
tive industry. If the Market Administrators have the power to alter 
the orders for one handler based on their judgment that an applica- 
tion of the order produces a harsh result, they will have the power 
to favor certain handlers and discriminate against others. This 
would give the Market Administrators the power of economic life or 
death over the regulated handlers. However, if the orders must be 
followed by the Market Administrators, “letting the chips fall 
where they may,” all handlers are in a position to compete based 
upon ability and efficiency. I believe that that position was sound 
then, and is equally sound at the present time. 


§ An amendment to permit petitioner to retain “producer-handler” 
status for July 1972 in the circumstances of this case would not ap- 
pear administratively desirable, see, infra. 


For the foregoing reasons, I believe that milk orders should be en- 
forced as written, and the Market Administrators should not have the 
power to rewrite the orders in particular cases to suit their notions of 
“equity.” But in any event, the milk cases cited by Judge Weber have 
nothing whatever to do with the Department’s sanction policy applied in 
disciplinary cases because of violations of law. ' 


Judge Weber’s comment quoted above—that in “partial contradiction” 
of the policy to ignore equitable considerations, “equity was done in that 
case [i.e., the Associated Milk case] with the restricting comment that it 
was ‘based on expediency only, and will not be followed as a precedent in 
any other proceeding’ ”—is a complete distortion of the Associated Milk 
decision. In the Associated Milk case, after ruling that the Market Ad- 
ministrator correctly determined that Associated Milk owed about 
$7,500 to the milk pool for July 1972 as a regulated handler, I ruled in 
favor of Associated Milk with respect to an issue involving about $225. 
This was not done for reasons of equity. As stated in the decision, it was 


1 The same irrelevant milk cases are referred to by Judge Weber at pp. 67-68 of the 
DeBoer decision. 
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done because the $225 matter involved an important issue of statutory 
construction (33 Agr Dec at 993-996), and the case was a “poor test case 
in which to present this important issue to a reviewing court” (33 Agr 
Dec at 996). This type of judgment is made regularly by Government at- 
torneys in determining what cases should be used as vehicles for deter- 
mining important issues of statutory construction or constitutional 
law. * However, this is the only case that I have decided in a quasi-judi- 
cial capacity on the basis of “expediency.” Although I believe the deci- 
sion to give a milk handler $225 which it did not deserve in order to pre- 
vent an important issue of statutory construction from being deter- 
mined in a case of “harsh facts” was entirely sound and proper, the deci- 
sion as to the $225 issue had nothing whatever to do with equity and 
nothing whatever to do with imposing sanctions for violations of law. 


Hence Judge Weber’s charge that equitable considerations are ignored 
in formal disciplinary proceedings, or are given effect only for expedi- 
ency, is devoid of merit. For examples of equitable considerations in- 
fluencing disciplinary sanctions in formal proceedings, see, e.g., the last 
paragraph of In re Norwich Beef Company, Inc., 38 Agr Dec ____, FMIA 
Doc. No. 29 (decided March 7, 1979), appeal pending; In re Norwich Veal 
and Beef, 37 Agr Dec 1202, 1205 (1978); In re Corona Livestock Auc- 
tion, 36 Agr Dec 1285, 1308 (1977), appeal pending; Jn re Harry C. 
Hardy, 33 Agr Dec 1383, 1408 (1974); In re Louis Romoff, 31 Agr Dec 
158, 197-198 (1972); In re American Fruit Purveyors, Inc., 30 Agr Dec 
1542, 1597 (1971). 


As to Judge Weber’s comment quoted above that “some equity is ap- 
parently practiced when the Agency Administrators handle the ‘minor 
complaints’ in an informal manner by warning letter or informal stipula- 
tion,” that administrative practice is not based on equitable considera- 
tions but is merely sound administrative practice based on the view that 
there is no need, in order to achieve the purposes of the regulatory pro- 
grams, to institute formal administrative actions for minor violations. 
In addition, it would be a waste of Government resources to expand the 
Department’s staffs to handle the greatly increased workload that would 
result if minor violations were handled formally. 


Ill. Prejudgment of Sanctions. 
Judge Weber states (DeBoer decision, p. 40): 
While prejudgment of sanctions was charged and denied in Jn re Eric Loretz, 


36 AD 1087, 1097, (1977), it is self evident in In re Harold and Bernadette Her- 
gott, 37 AD 1001 (1978). 


2 I was involved (together with Justice Department attorneys and officials) in many such 
decisions from 1950 to 1960 while engaged in the Department’s appellate litigation. 
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In the Loretz case, cited above the claim was made that the “Depart- 
ment’s sanction policy ‘is a classic example of prejudgment’” (36 Agr 
Dec at 1097). Although that case was not appealed to court, the same 
claim was made in Sam Leo Catanzaro v. United States and Butz, No. 
76-1613 (decided March 9, 1977, C.A. 9), and in a memorandum opin- 
ion, the Court held that the Department’s sanction policy, as set out in 
the Worsley case, did not constitute prejudgment. The Court stated (36 
Agr Dec at 468-469): 


The Department’s sanction policy was set out in Braxton M. Worsley, 33 A.D. 
1547 (1974). The Judicial Officer there stated that: 


It is the policy of the Department to impose severe sanctions upon 
respondents who have engaged in serious or repeated violations of 
the regulatory laws administered by the Department ... Id. at 
1556. 


Insofar as practicable, the sanctions imposed under a regulatory Act 
against comparable violators should be reasonably uniform ... In 
determining whether one case is comparable to another all the rele- 
vant facts and circumstances must be considered, such as the nature 
of the violations, the nature of the respondents’ business, the re- 
spondents’ prior record as to violations, the deliberateness of the 
violations, prior warnings given to the respondents ... In other 
words uniformity is a desirable goal, but it is not an absolute re- 
quirement. Id. at 1569. 


Thus it is clear that there is no automatic revocation policy. The Depart- 
ment’s policy is to treat like cases alike so far as practicable; nonetheless, in de- 
termining the sanction to be imposed, all relevant circumstances must be con- 
sidered. In applying this policy the Secretary sufficiently exercises his discre- 
tion by attempting to deal evenhandedly with all cases while at the same time 
making allowances for individual differences and mitigating circumstances. 


This policy is illustrated by two recent cased in which the same judicial offi- 
cer as is involved here imposed 70-day suspensions for violations of § 499b (4). 
J. Acevedo and Sons, 34 A.D. 120, aff'd, 524 F.2d 977 (5th Cir. 1975); South- 
west Produce Inc., 34 A.D. 160, aff'd, 524 F.2d 977 (5th Cir. 1975). In distin- 
guishing these cases from the instant case, the Judicial Officer noted: “The vio- 
lations in those cases were nowhere near as serious as the violations in the pres- 
ent case. In both cases, not only was full payment made, albeit late, but, also, 
the amounts involved were less than in the present case . . . Moreover, no viola- 
tions of a fiduciary relationship were involved in those cases.” R. at 102. 


In this case the Judicial Officer reviewed all the facts and, because he found 
no mitigating circumstances, concluded that revocation was the only sanction 
consistent with the sanctions imposed in similar cases in recent years. R. at 
103. This was an appropriate exercise, rather than an abdication, of discretion. 
This action afforded, rather than deprived, Catanzaro of due process. 


Judge Weber states (DeBoer decision, p. 40) that prejudgment of sanc- 
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tions is “self evident” in In re Harold and Bernadette Hergott, 37 Agr 
Dec 1001 (1978), in which a consent order was entered under the Animal 
Welfare Act providing that respondents will be assessed a civil penalty 
of $1,000 for each future violation of the Act or regulations (DeBoer de- 
cision, pp. 40-41). Judge Weber asserts that the Judicial Officer’s “sev- 
ere sanction policy” was “zealously followed” in that case (id. at 42). 


However, the Hergott decision was issued by Judge Weber—not by the 
Judicial Officer, and it was not based upon the Department’s sanction 
policy, but on a stipulation by the parties consenting to the Order. The 
decision states (37 Agr Dec at 1001-1002): 


It being deemed desirable to the parties in this action to settle these matters, 
it is agreed that pursuant to section 1.138 of the Rules of Practice (9 CFR sec- 
tion 1.138), a Stipulation and the following Consent Order shall be entered as 
the final order to be issued in this proceeding. 


CONSENT ORDER 


Pursuant to the agreement of the parties, respondents have waived oral hear- 
ing in the matter and IT IS ORDERED THAT: 


Sf 


3. Respondents will be assessed a civil penalty of $1,000 for each future vio- 
lation of the Act or regulations or for any violations of this Consent Order. 


The Department’s rules of practice give the Administrative Law 
Judges no discretion as to the severity of the agreed sanction. Specifical- 
ly, the rules of practice provide (7 CFR 1.138): 


§ 1.138 Consent decision. 


At any time before the Judge files the decision, the parties may agree to the 
entry of a consent decision. Such agreement shall be filed with the Hearing 
Clerk in the form of a decision signed by the parties with appropriate space for 
signature by the Judge, and shall contain an admission of at least the jurisdic- 
tional facts, consent to the issuance of the agreed decision without further pro- 
cedure and such other admissions or statements as may be agreed between the 
parties. The Judge shall enter such decision without further procedure, unless 
an error is apparent on the face of thedocument.* * * 


Hence there is no support whatever for Judge Weber’s charge as to 
prejudgment of sanctions under the Department’s sanction policy. 


IV. Lighter Sanctions for Larger Violators. 
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Judge Weber criticizes the Department’s sanction policy (DeBoer deci- 
sion, pp. 52-62) because he believes that “large violators may expect to 
receive relatively lighter sanctions than smaller businesses might re- 
ceive” (id. at 59). But that is not true. The sanctions imposed on large 
violators are just as severe, and perhaps more severe, than the sanctions 
imposed on smaller violators. To be sure the larger violators may be sus- 
pended for fewer days than smaller violators, but the fewer days may be 
far more severe on the larger violators than more days on smaller viola- 
tors. For example, an order putting a national food chain out of business 
for 10 days would be far more severe than an order putting a “Ma and Pa 

corner grocery store” out of business for 20 days. ° 


Specifically, a 30-day suspension order of a large livestock dealer re- 
duced its gross profit 16 times more than a 60-day suspension order of a 
much smaller dealer. See In re Braxton M. Worsley, 33 Agr Dec 1547, 
1579-1580 (1974). 


The size of the business was an important factor in reducing the 90- 
day suspension order recommended by the administrative officials (and 
the 45-day suspension order recommended by the Administrative Law 
Judge) to 21 days in Jn re Sol Salins, 37 Agr Dec 1699, 1735-1736 
(1978). It was stated in that case (ibid.): 


A complete 21-day suspension of respondent’s license will bring the costs of re- 
spondent’s violations to over $50,000 * (not counting attorney’s fees), which is 
over one-fifth of respondent’s annual net income (after D.C. and Federal taxes). 
This should serve as an effective deterrent to future violations by respondent 
and others. ’ (Footnotes omitted). 


Although the suspension order in the Salins case was for fewer days 
than if the firm had been a smaller firm, the sanction was by no means 
“relatively lighter” than the sanctions imposed on smaller firms. In fact, 
Judge Weber recognized that principle in the present case (Esposito), in 
which he said (initial Decision, p. 16): 


Closing a business for two weeks of its operation is a serious matter, with fi- 
nancial losses as well as disruption of its relationships with its customers, em- 
ployees and prospective customers who hear of the violation and choose to do 
business with others. The deterrent value is greater for a larger business clos- 
ing for the same period.* * * 


In the DeBoer decision, p. 54, Judge Weber states that the “ ‘cost’ to a 


% The Packers and Stockyards Act authorizes suspension orders as to livestock market 
agencies and dealers (7 U.S.C. 204), but not as to packers (7 U.S.C. 193), which are general- 
ly much larger than market agencies and dealers. 
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particular respondent seems irrelevant when deterrence to others is the 
primary goal of the ‘severe sanction policy,’ ” but there is abundant au- 
thority for the view that the anticipated “cost” of particular unlawful 
conduct (based on the severity of the sanctions applied to past violators) 
is a highly important factor in achieving the goal of deterring others. 
See Appendix A, supra, pp. 12a-18a; Worsley, supra, 33 Agr Dec at 
1562-1566. ‘ 


In short, there is no basis for Judge Weber’s belief that the sanctions 
imposed on larger violators are “relatively lighter” than the sanctions 
imposed on smaller violators, or that the Department’s sanction policy in 
this respect is not conducive to achieving the goal of deterring future 
violations by respondents and other potential violators. 


V. Mitigating Circumstances. 


Judge Weber expresses the view that proper mitigating circumstances 
are often ignored in determining sanctions in our Department’s disci- 
plinary proceedings (DeBoer decision, pp. 26-29). That charge, like the 
others, is groundless. 


‘Ina recent Wall Street Journal editorial (March 6, 1979, p. 22), it is stated: 


In recent years an impressive amount of empirical evidence has accumulated 
on crime and punishment. This evidence indicates that the prevailing progres- 
sive criminological attitudes have no basis in fact. The inescapable conclusion is 
that crime rates are significantly reduced by increasing the probability and sev- 
erity of punishment. 


For example, comparisons of crime rates and punishment levels in different 
states by Professor Isaac Ehrlich of the State University of New York at Buf- 
falo find the following relationships between crime and punishment: In the 
category of crimes against persons (murder, rape, assault) a 10% increase in the 
probability of imprisonment reduces the crime rate by 8%, and a 10% increase 
in the severity of imprisonment reduces the crime rate by 5%. In the category 
of crimes against property, a 10% increase in the probability of punishment re- 
duces crime by 8%, and a 10% increase in the severity of punishment brings a 
9% reduction in the crime. Yale professor Kenneth Wolpin has done similar 
studies using British data and found similar results. 


These and other studies have stood up well under hostile examination. They 
fundamentally challenge the deterministic position of establishment criminol- 
ogy, which treats crime as unplanned and habitual behavior. In contrast to the 
established view, which is based on a priori theorizing, the new approach is 
based on empirical evidence and sees criminal behavior as individual choice re- 
sponding to measurable opportunities and incentives. The modern approach to 
crime, then, examines costs and gains, prices and rewards, in much the same 
way as economists explain the behavior of individuals who pursue legitimate or 
socially approved activities. 


There is no doubt that currently fashionable criminological views work to in- 
crease crime by reducing the cost to the criminal.* * * 
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The Department’s sanction policy expressly refers to “mitigating cir- 
cumstances” which may be grounds for making a sanction “considerably 
less” than otherwise would be imposed (see Worsley, supra, 33 Agr Dec 
at 1568; Appendix A, supra, p. 21a). Appropriate mitigating circum- 
stances are always considered in determining the sanction to be issued. 
For example, in In re Norwich Veal and Beef, 37 Agr Dec 1202, 1205 
(1978), a proceeding in which the administrative officials asked for a civ- 
il penalty of $16,500, I adopted the initial Decision imposing only a 
cease and desist order because of mitigating circumstances. The initial 

Decision in that case states (37 Agr Dec at 1205): 


The Judicial Officer has instructed [in his order remanding this proceeding] 
that: 


In determining whether a penalty other than a cease and desist order should 
be imposed, it is, of course, relevant to consider that the Act is susceptible to 
more than one construction, and complainant’s construction of the Act was 
apparently not published or brought to respondent’s attention. 


This is a succinct statement of the mitigating circumstances that apply and it 
is concluded that no penalty other than a cease and desist order should issue. 


Where a suspension order would affect two or more aspects of a firm’s 
business, only one of which was involved in violations, that is a mitigat- 
ing factor considered in determining the sanction. See In re Sol Salins, 
37 Agr Dec 1699, 1735 (1978); In re Livestock Marketers, 35 Agr Dec 
1552, 1564 (1976), affirmed sub nom. Livestock Marketers, Inc. v. 
United States, 558 F.2d 748 (C.A. 5), certiorari denied, 98 S. Ct. 1606; 
In re Overland Stockyards, 34 Agr Dec 1808, 1850 (1975); In re J. A. 
Speight, 33 Agr Dec 280, 317-319 (1974); In re James J. Miller, 33 Agr 
Dec 53, 80-81 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 
1089 (C.A. 5). 


Where false weights are given because a scale is not within the pre- 
scribed tolerances, only a cease and desist order is issued whereas a sus- 
pension order is issued for intentional false weighing. See Jn re J. A. 
Speight, 33 Agr Dec 280, 329 (1974). For other examples of mitigating 
circumstances resulting in reduced sanctions, see the cases cited above 
in sections II and IV of this Appendix. ° 


Judge Weber gives a misleading version of the basis for the Decision in 
In re American Fruit Purveyors, by quoting one sentence but omitting 


5 In some cases, there is an overlapping between “mitigating circumstances” and other 
principles resulting in reduced sanctions, such as “equitable considerations,” and consider- 
ing the “cost” of a suspension to a particular firm. 
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the following explanatory sentence; that is, Judge Weber states (DeBoer 
decision, p. 29): 


In fact where mitigating circumstances were given consideration In re Ameri- 
can Fruit Purveyors, supra, it was later said that “(t]he lenient sanction was is- 
sued in this case solely because the Complainant failed to prove a convincing 
case”. ‘ In re American Fruit Purveyors, Inc., on Petition for Reconsideration, 
31 AD 122, 127 (1972). Exoneration rather than mitigation might have been 
appropriate. 


‘ This was repeated in footnote #7 in Catanzaro, supra, at page 35-36, and also 
in In re John H. Norman & Sons Distributing Company, Inc., 37 AD 705, 717 
(1978). 

The very next sentence in the American Fruit decision on Petition for 
Reconsideration, omitted by Judge Weber, explains that the failure to 
prove a convincing case related to mitigating circumstances, rather than 
to the violations. Hence exoneration rather than mitigation would not 
have been appropriate. Specifically, it was stated in the American Fruit 
case on Petition for Reconsideration (31 Agr Dec at 127-128): 


The lenient sanction was issued in this case solely because the complainant 
failed to prove a convincing case. As explained in the decision, the respondent 
advised the complainant in writing of its construction of the Act and regu- 
lations on a number of occasions and—as far as the record shows—the com- 
plainant made no effort to inform the respondent that it disagreed with its con- 
struction. ° 


Judge Weber’s charge that proper mitigating circumstances are often 
ignored is based on a failure to understand what types of mitigating 
circumstances are relevant with respect to particular types of violations. 
For example, Judge Weber states (DeBoer decision, p. 29): 


Mitigating circumstances were said to be totally irrelevant in an admin- 
istrative proceeding since deterrence of others, not punishment of a particular 
respondent, is the goal. In re Indiana Slaughtering Co., 35 AD 1822, 1831 
(1976). 


However, all that was held in the Indiana Slaughtering case cited 
immediately above (which was affirmed sub nom. Indiana Slaughtering 
Co., Inc. v. Bergland, No. 76-3949 (E.D. Pa.), decided August 1, 1977 
(37 Agr Dec 1046) ) was that the particular mitigating circumstances 
relied on were irrelevant in that case. The Indiana Slaughtering case was 


* The payment regulations were changed and clarified as a result of the American Fruit 
decision (7 CFR 46.2 (aa) (9) ). 
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one in which Leon Netzman, President of a slaughtering company, 
“pleaded guilty to four felony counts charging that he bribed a Federal 
meat inspector on three different occasions,” which bribery violations 
were referred to by the sentencing judge as “particularly unsavory” be- 
cause the bribery “was for the purpose of evading health requirements 
that might affect the health and safety of a large number of people” (35 
Agr Dec at 1827, 1831). “Respondent’s attorney made it clear at the oral 
hearing that he was not going to challenge the fact of the felony indict- 
ment or introduce any testimony involving extenuating circumstances 
relating to the bribery violations” (35 Agr Dec at 1830). The mitigating 
circumstances respondent relied on related to Mr. Netzman’s “present 
health, need to work,” and the fact that he “lost his parents, brothers, 
sisters, and most of the rest of his family due to murder by the Nazis in 
World War II” (35 Agr Dec at 1831). It was in those circumstances that 
the statement was made (35 Agr Dec at 1831): 


Although the extenuating circumstances referred to by respondent’s counsel 
were relevant in the criminal proceedings, they are totally irrelevant in this 
administrative proceeding. This is not a proceeding to punish respondent. It is a 
proceeding designed to achieve the purpose of remedial legislation admin- 
istered by this Department. It is the policy of this Department to impose severe 
sanctions for serious violations of the regulatory programs administered by the 
Department in order to serve as an effective deterrent not only to the 
respondent, but also to other potential violators. * Personal circumstances, e.g., 
relating to a violator’s present health, need to work, or prior tragic expe- 
riences ’ are not relevant considerations in such an administrative proceeding, 
under the Department’s settled sanction policy. Consideration of such circum- 
stances would not be conducive to achieving the purposes of the remedial legis- 
lation, and, therefore, would not be in the public interest. * (Footnotes omitted). 


Most of the cases cited by Judge Weber in support of his view that 
mitigating circumstances are improperly disregarded are cases involving 
failure to pay for produce under the Perishable Agricultural Commodi- 
ties Act. It is true that under that regulatory program, excuses as to why 
payment was not made (usually because someone else failed to pay the 
violator) are disregarded in determining the sanction. But that is 
because of the statutory provisions and the nature and history of that 
particular regulatory program. 


The Perishable Agricultural Commodities Act makes it unlawful to 
“fail or refuse truly and correctly to account and make full payment 
promptly” (7 U.S.C. 499b (4) ). It provides for the automatic suspension 
of a license if a firm fails to pay a reparation award or is discharged as a 
bankrupt (7 U.S.C. 499g (d), 499d (a) ). 7 


7 The Act was amended effective October 1, 1979, to authorize the Secretary to continue a 
license in effect after a discharge in bankruptcy (92 Stat. 2549, 2673). 
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The Perishable Agricultural Commodities Act was enacted at the 
request of the regulated industry. It is the only regulatory program 
administered by the Department paid for by the regulated industry 
through license fees. Payment violations are the very heart of the regu- 
latory program. The industry desires and supports a toughminded 
administration of the Act which requires full payment irrespective of 
the reasons for non-payment. 


The reason for the Department’s position as to this Act was stated as 
follows in In re J. H. Norman & Sons Distributing Co., 37 Agr Dec 705, 
715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he chose to engage in business in the regu- 
lated agricultural marketing system, which is probably the only field in which 
inability to pay one’s bills is unlawful (or even dishonorable). Debtor’s prisons 
are archaic; bankruptcy has lost its stigma; but the failure to pay for fruits and 
vegetables in commerce is unlawful (7 U.S.C. 499b (4) ). 


Special laws have been enacted relating to the agricultural marketing system 
because “a sound, efficient and privately operated system for distributing and 
marketing agricultural products is essential to a prosperous agriculture and is 
indispensable to the maintenance of full employment and to the welfare, pros- 
perity, and health of the Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay for produce would have a 
tendency to increase overall marketing costs which, ultimately, would be 
reflected in lower farm prices, higher consumer prices, or both. This would be 
contrary to the expressed purpose of Congress to provide for “an integrated 
administration of all laws enacted by Congress to aid the distribution of agri- 
cultural products through research, market aids and services, and regulatory 
activities, to the end that marketing methods and facilities may be improved, 
that distribution costs may be reduced and the price spread between the 
producer and consumer may be narrowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this nature was explained in Jn re 
Sam Leo Catanzaro, supra, 35 Agr Dec 26, 32-36 (1976), affirmed sub nom. 
Catanzaro v. United States and Butz, No. 76-1613 (C.A. 9), decided March 9, 
1977 (36 Agr Dec 467), as follows (see, also, Tr. 19-70): 


The severe sanction imposed in this case for the respondent’s 
serious, repeated and flagrant violations of the Act is consistent 
with the Congressional purpose in enacting the statute. “The Perish- 
able Agricultural Commodities Act is admittedly and intentionally a 
‘tough’ law” (H.R. Rep. No. 1196, 84th Cong., 1st Sess., p. 2). “The 
law has fostered an admirable degree of dependability and fairness 
in this industry * * *.* * * In spite of the strictness of some of 
the provisions of the law, the act and its administration by the De- 
partment of Agriculture have won the almost unanimous approval 
of this important food distributing industry and now have its virtu- 
ally undivided support” (ibid.). 
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In Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 3), the Court stated: 


The object of the Act is to suppress unfair and fraudulent prac- 
tices in the industry. Enacted in 1930, the Act is regarded today as 
one of the government’s most successful regulatory programs, and 
the Act has received enthusiastic support from members of the 
regulated industry. 


The “goal of the [Perishable Agricultural] Commodities Act [is] that only 
financially responsible persons should be engaged in the businesses subject to 
the Act.” Marvin Tragash Co. v. United States Dept. of Agr. [524] F.2d [1255] 
(C.A. 5), No. 75-1481, decided December 24, 1975. The purpose of the Act was 
stated in Zwick v. Freeman, 373 F.2d 110, 116 (C.A. 2), certiorari denied, 389 
USS. 835, as follows: 


The Perishable Agricultural Commodities Act is designed to 
protect the producers of perishable agricultural products who in 
many instances must send their products to a buyer or commission 
merchant who is thousands of miles away. It was enacted to provide 
a measure of control over a branch of industry which is almost 
exclusively in interstate commerce, is highly competitive, and 
presents many opportunities for sharp practice in irresponsible 
business conduct. H. Rept. No. 1196, 84th Cong, 1st Sess. 2 (1955). 


* * * 


Revocation of respondent’s license, in view of his repeated and flagrant vio- 
lations of the Act, is not only authorized by the Act (7 U.S.C. 499h (a) ) 
[footnote omitted], but is also consistent with other provisions of the Act, which 
are not applicable here. Under the Act, if a licensee is discharged as a bankrupt, 
his license is automatically terminated, irrespective of whether the bankruptcy 
resulted from unavoidable circumstances (7 U.S.C. 499d (a) ). Similarly, if a 
licensee fails to pay a reparation order under the Act, his license is auto- 
matically suspended until the reparation order is paid, irrespective of whether 
he is unable to pay because of circumstances beyond his control (7 U.S.C. 
499g (d) ). 


eo, 4. & 


If a licensee is going to extend credit to its purchasers in this regulated 
industry, it must be adequately capitalized to be able to sustain any losses that 
result. If losses occur which jeopardize a licensee’s ability to meet its obli- 
gations, it must immediately obtain more capital, or suffer the consequences if 
violations occur. In this regulated industry, the risk of loss should be taken by 
the banking community, whose business it is to supply risk capital, or by stock- 
holders or other risk takers. Other licensees engaged in business in this vital 
agricultural marketing system should not be subjected to the risk resulting 
from respondent’s under-capitalization or bad debt experience. 


The peculiar vulnerability of producers of perishable agricultural com- 
modities and livestock, and the importance of the Department’s regu- 
latory programs to assure payment for these commodities, were again 





638 ANIMAL WELFARE ACT 
Cite as 38 A.D. 613 


recognized by Congress in the recent Bankruptcy Act amendments, in 
which it is provided (92 Stat. 2549, 2593): 


§ 525. Protection against discriminatory treatment 


Except as provided in Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 499a-499s), the Packers and Stockyards Act, 1921 (7 U.S.C. 181-229), 
and section 1 of the Act entitled “An Act making appropriations for the Depart- 
ment of Agriculture for the fiscal year ending June 30, 1944, and for other 
purposes,” approved July 12, 1943 (57 Stat. 422; 7 U.S.C. 204), * a govern- 
mental unit may not deny, revoke, suspend, or refuse to renew a license, permit, 
charter, franchise, or other similar grant to, condition such a grant to, discrim- 
inate with respect to such a grant against, deny employment to, terminate the 
employment of, or discriminate with respect to employment against, a person 
that is or has been a debtor under this title or a bankrupt or a debtor under the 
Bankruptcy Act, or another person with whom such bankrupt or debtor has 
been associated, solely because such bankrupt or debtor is or has been a debtor 
under this title or a bankrupt or debtor under the Bankruptcy Act, has been 
insolvent before the commencement of the case under this title, or during the 
case but before the debtor is granted or denied a discharge, or has not paid a 
debt that is dischargeable in the case under this title or that was discharged 
under the Bankruptcy Act. 


Congressman Foley, Chairman of the House Agricultural Committee, 
explained the need for the foregoing special provisions applicable to the 
Perishable Agricultural Commodities Act and the Packers and Stock- 
yards Act as follows (Proceedings and Debates of the 95th Cong., 1st 
Sess., Vol. 19, pp. H 11761-H 11762 (October 28, 1977) ): 


Under the Packers and Stockyards Act and the act of July 12, 1943, persons 
purchasing livestock in commerce are required to conduct their businesses in a 
financially responsible manner, and market agencies and dealers * * * are 
required to have a bond and to pay for all livestock purchased. The licenses of 
market agencies and dealers may be suspended if they become insolvent. 
Packers may be ordered to cease and desist from failing to pay for livestock and 
packers who become insolvent may be ordered to cease and desist from oper- 


ating except under such conditions as the Secretary may impose. 


Under the Perishable Agricultural Commodities Act, commission merchants, 
dealers, and brokers are required to be licensed and to account and pay 
promptly for all commodities purchased. Failure to pay can result in suspension 
of a license, and flagrant and repeated failure may result in revocation of a 
license. Licensees may in certain circumstances be required by the Secretary to 
post a bond as evidence of financial responsibility. And the Secretary may 
refuse to issue licenses to persons who have violated the act or have been 
convicted of a felony. 


The Committee on Agriculture has no quarrel with the “fresh-start” 


® This is an Act supplementing the Packers and Stockyards Act. 





SAMUEL ESPOSITO 
Cite as 38 A.D. 613 
philosophy underlying this bill. However, that philosophy is not new and has 
heretofore been one of the principal purposes of the bankruptcy laws. Because 
of the peculiar vulnerability of producers of perishable agricultural commod- 
ities and livestock, Congress has seen fit, notwithstanding this philosophy, to 
enact and from time to time amend the Perishable Agricultural Commodities 
Act, the Packers and Stockyards Act, and the Act of July 12, 1943. 


The Committee on Agriculture conducted oversight hearings on the PACA 
program twice in the 94th Congress and found that the program is generally 
operating well and is serving its purpose in protecting the producers of perish- 
able agricultural commodities and the public. Last year, after extensive hear- 
ings, Congress enacted Public Law 94-410 which made extensive amendments 
to the Packers and Stockyards Act and the act of July 12, 1943, to assist the 
Secretary to prevent recurrence of the catastrophic losses to livestock produ- 
cers which attended the bankruptcies of several large packers in the past few 
years. Both of these programs must be continued if this Nation is to continue to 
have a ready source of nutritious food at prices which are reasonable to both the 
producer and the consumer. 


Considering all of the circumstances, there is a sound basis for the 
Department’s position that excuses as to why payment was not made 
should not be regarded as a mitigating circumstance where there are 
serious payment violations. Although the Department’s approach to 
enforcing the Perishable Agricultural Commodities Act appears harsh, 
in many cases it is not as harsh as it would seem. For example, many per- 
sons who suffer a financial loss or otherwise become in a precarious fi- 
nancial position continue to operate for many months and even increase 
their business substantially, without obtaining new capital, thereby sub- 
jecting many persons who sell produce to them to the risk of financial 
loss. Such conduct has repeatedly been characterized as “flagrant.” See 
In re John H. Norman & Sons Distributing Co., 37 Agr Dec 705, 713 
(1978); In re Atlantic Produce Co., 35 Agr Dec 1631, 1640-1641 (1976), 
affirmed sub nom. Atlantic Produce Company, Inc. v. United States (568 
F.2d 772), certiorari denied, US. ; In re Sam Leo Catanzaro, 35 
Agr Dec 26, 31 (1976), affirmed sub nom. Catanzaro v. United States 
and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (86 Agr Dec 
467); In re M. & H. Produce Co., 34 Agr Dec 700, 747 (1975), affirmed 
sub nom. M. & H. Produce Co. v. Knebel and United States, No. 75-1621 
(C.A. D.C.), decided February 16, 1977 (836 Agr Dec 470), certiorari 
denied, 98 Sup. Ct. 394; In re George Steinberg & Son, 32 Agr Dec 236, 
243-244 (1973), affirmed sub nom. George Steinberg & Son, Inc v. Butz, 
491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 


As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), certiorari 
denied, 389 U.S. 835— 


it is inconceivable that petitioners were unaware of their financial condition 
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and unaware that every additional transaction they entered into was likely to 
result in another violation of the Commodities Act. It would be hard to imagine 
clearer examples of “flagrant” violations of the statute than were exemplified 
by petitioners’ conduct. 


In addition, many firms which experience losses that result in their 
ultimate failure to pay experience such losses because they were not 
sufficiently cautious in extending credit. See, e.g., In re J. H. Norman & 
Sons Distributing Co., 37 Agr Dec 705, 708-709 (1978). 


But even where the failure to receive payment could not have been rea- 
sonably foreseen, and the firm immediately discontinues business (being 
unable to pay all of its creditors), if “a licensee is going to extend credit 
to its purchasers in this regulated industry, it must be adequately 
capitalized to be able to sustain any losses that result.” In re J. H. 
Norman & Sons Distributing Co., 37 Agr Dec 705, 719 (1978). 


Undoubtedly there have been some cases where the policy under the 
Perishable Agricultural Commodities Act has been “harsh,” but “oc- 
casional hardship to the individual is a consideration outweighed by the 
declared policy of Congress. Zwick v. Freeman, supra, 373 F.2d at 118. 
See, also, United States v. Dotterweich, 320 U.S. 277, 284-285; 
Callaghan v. Reconstruction Finance Corp., 297 U.S. 464, 468; Dairy- 
men’s League Cooperative Assn. v. Brannan, 173 F.2d 57, 66 (C.A. 2), 
certiorari denied, 338 U.S. 825; General Ice Cream Corp. v. Benson, 113 


F. Supp. 107, 108 (N.D. N.Y.), affirmed, per curiam, 217 F.2d 646 (C.A. 
2).” In re George Steinberg & Son, 32 Agr Dec 236, 248 (1973), affirmed 
sub nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), 
certiorari denied, 419 U.S. 830. 


To conclude this section, in view of the statutory language and history 
of some statutes (particularly the Perishable Agricultural Commodities 
Act), some circumstances that would ordinarily be considered as mitigat- 
ing are not so considered. But there is no basis for the impression given 
by Judge Weber that proper mitigating circumstances are frequently ig- 
nored in our Department’s disciplinary proceedings. 


VI. Assessing All Sanctions Near Maximum Limit. 


Under the Department’s sanction policy, severe sanctions are imposed 
for repeated or serious violations. But the sanctions are not, as Judge 
Weber gives the impression (DeBoer decision, pp. 23, 32-42, 67), routine- 
ly set at or near the maximum limit authorized by law, except where 
peculiar circumstances require that approach. Judge Weber gives this 
distorted impression of the Department’s general practice by analyzing 
in great depth the Department’s Horse Protection Act cases. He states 
that his “survey of all of the decisions published as of July 1978” under 
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the Horse Protection Act shows that the average civil penalty in default 
cases was $934.61, and in litigated cases $982.35 (DeBoer decision, pp. 
33-34). The maximum statutory civil penalty was $1,000 when the viola- 
tions involved in those cases were committed. 


However, there were good reasons for assessing the maximum civil 
penalty of $1,000, in the absence of mitigating circumstances, in Horse 
Protection Act cases involving violations committed prior to the 1976 
amendments to the Act. The reasons were explained in Jn re Richard 
Wall, 35 Agr Dec 1516, 1517-1518 (1976), as follows: 


* * * Soring horses is not only cruel to the animals and unfair to competi- 
tors, but “may seriously harm the breed itself,” through the use of poor horses 
(which performed well because of soring) as studs. H. Rep. No. 91-1597, 91st 
Cong., 2d Sess., pp. 2-3.* * * 


It is the Department’s policy to impose severe sanctions upon respondents 
who engage in serious or repeated violations of the regulatory laws admin- 
istered by the Department, in order to serve as an effective deterrent to the re- 
spondents and to other potential violators. ? (Footnote omitted). 


If a civil penalty is to serve as an effective deterrent to future violations, it is 
“necessary that consideration as to the risk involved in breaking the law should 
outweigh consideration of the advantages to breaking the law.” * Inasmuch as 
soring a horse greatly increases its chances of winning (see 15 U.S.C. 1822), and 
great monetary reward can result from the increased value of a winning horse 
for sale or breeding purposes, ‘ the imposition of a $1,000 civil penalty for each 
violation is a very modest penalty to serve as an effective deterrent. According- 
ly, it has been the policy under the Act to impose a $1,000 penalty for each 
violation in the absence of mitigating circumstances. Complainant need not 
prove aggravating circumstances to warrant a $1,000 civil penalty—respond- 
ent must prove mitigating circumstances to warrant reducing that penalty. 


5 In re J. Acevedo & Sons, 34 Agr Dec 120, 155 (1975), affirmed sub nom. J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A. 5), quoting from 
Andenaes, “General Prevention—Illusion or Reality?,” 43 The Journal of 
Criminal Law, Criminology and Police Science (1952), 176, 185. 

‘ See Hearing before the Senate Subcommittee on Energy, Natural Resources, 
and the Environment of the Committee on Commerce, 91st Cong., 1st Sess., on 
S. 2543 (Serial 91-27), p. 36; H. Rep. No. 91-1597, 91st Cong., 2d Sess., p. 3. 


Congress recognized the inadequacy of the $1,000 civil penalty in 
1976, and amended the Act to provide for greatly increased penalties, 
including the authority to disqualify a person from showing or exhibit- 
ing any horse or judging or managing any horse show, horse exhibition, 
or horse sale or auction for a period of “not less than one year for the 
first violation and not less than five years for any subsequent violation” 
(15 U.S.C. 1825 (c) ). 
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In the circumstances, the imposition of the maximum $1,000 civil 
penalty in Horse Protection Act cases where the violation occurred prior 
to the 1976 amendments was well justified. 


But under other regulatory statutes, where adequate sanctions are 
authorized, the sanctions in litigated cases are not, as Judge Weber in- 
dicates, “in a cluster at the severe end of the spectrum” (DeBoer decision, 
p. 67). For example, in the 20 cases I have decided under the Packers and 
Stockyards Act (all of which were decided after I initiated the Depart- 
ment’s severe sanction policy), the average suspension Order is 33 days, 
the median is 30 days and the maximum is 60 days. ® The statute does 
not contain a maximum suspension period except that the suspension 
must be for a “reasonable specified period” (7 U.S.C. 204). The Packers 
and Stockyards Act suspension orders under the severe sanction policy 
have been much shorter than the 10-year suspension order issued under 
that Act in In re Stephen M. Speers, 23 Agr Dec 199 (1964), or the one- 
to five-year suspension orders issued under that Act in 41 cases from 
1950 to 1964 (see In re J. A. Speight, 33 Agr Dec. 280, 321-326 (1974) ). 


Hence there is no basis for the view that the Department’s severe sanc- 
tion policy routinely results in the imposition of sanctions at or near the 
statutory limit, except in peculiar circumstances where such a policy is 
warranted, e.g., under the Horse Protection Act discussed above. '° 


Judge Weber argues at length in the DeBoer decision, pp. 35-39B, that 
the sanctions in Jn re Charles D. Olsen, 37 Agr Dec ____ (I&G Doc. No. 
60, decided October 27, 1978), and Jn re William H. Hutton, 38 Agr Dec 
___. (I&G Doc. No. 63, decided February 23, 1979), appeal pending, 
were too severe considering the sanctions applied in consent proceedings 
issued with respect to similar violations. But Judge Weber’s misunder- 
standing of the nature of the sanctions applied in the consent proceed- 
ings is set forth at length in the Olsen decision, which was adopted in the 
Hutton case (see below). 


After discussing the Olsen and Hutton cases at great length, Judge 
Weber quotes from the decision of the Judicial Officer in the Olsen case 
that “[uJnder the Department’s settled sanction policy, the consent pro- 


® This excludes suspensions for an indefinite period, e.g., until a registrant obtains a re- 
quired bond. 

© Under the Perishable Agricultural Commodities Act, “slow pay” cases do not result in 
license revocations even where the violations are flagrant (see, e.g., In re L. R. Morris 
Produce Exchange, Inc., 37 Agr Dec 1112, 1119-1122 (1978), involving “delays of up to 23 
months in payments for over $1 million worth of produce”). But failure to pay a substantial 
sum of money routinely results in a license revocation for the reasons set forth in section V 
above. 
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ceedings are totally irrelevant in this litigated proceeding,” and Judge 
Weber states (DeBoer decision, p. 39B): 


Precedents and principles which result in many respondents continuing in 
their employment pending new violations of the law, while a few who refused to 
agree are debarred from employment for 10 years, require some serious exam- 
ination and, if possible, justifying explanatory rationale. 


Judge Weber then proceeds to another aspect of his discussion. Hence 
he implies that no “justifying explanatory rationale” was given in the 
Olsen decision to justify the sanction there imposed. 


However, the circumstances dictating lighter sanctions in the consent 
cases and the reasons for the severe sanction in the Olsen case were set 
out at length in that opinion. 


The extent of the problem and the nature of the consent orders was set 
forth as follows (slip opinion, pp. 5-11; Note: The original typed pages 
from the Olsen decision are used here to the extent practicable): 

5. In southern California between 1974 and 1976, 17 meatpacking 
houses and 35 employees of meatpackers ‘ were indicted and convicted 
of either bribery or illegally giving gratuity to meat graders. The in- 
volved plants constituted “a major part of the slaughtering companies or 
those using Federal grading service” in southern California (Tr. 19). 


Sixteen Federal meat graders were indicted and convicted of receiv- 
ing money. 


6. Almost all of the plants and individuals involved in the bribery con- 
victions entered into consent orders in administrative proceedings 
similar to the present proceeding. Specifically, virtually every in- 
dividual in the southern California area convicted of bribing Federal 
meat graders is working under a consent order which requires that the 
convicted briber have no contact with Federal meat graders or in- 
spectors for a 10-year period. The job of the meat packinghouse em- 
ployee convicted of such offenses must be structured so as to “isolate” 
him from Federal meat graders and inspectors for such 10-year period. 


An example of the consent orders is as follows (In re The OK Packing 
Co., 36 Agr Dec 629, 631-636 (1977): 


1. For a period of ten (10) years from the effective date of this Order, re- 
spondent The OK Packing Co., Inc., shall isolate Peter R. Brun and David P. 
Shubin completely from all functions and aspects of its business that call for 
their direct contact or communication with personnel of USDA who are en- 
gaged in functions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and during said peri- 


‘ The 35 employees worked for the 17 indicted companies as well as 9 other packing- 
houses. | 
\" 
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od The OK Packing Co., Inc., shall assure that, while in its employ, Peter R. 
Brun and David P. Shubin will not contact or communicate, with respect to any 
matter covered by this Order, with any USDA meat grading or meat inspection 
or acceptance service personnel: Provided, however, That this paragraph 1 
shall not prevent Peter R. Brun and David P. Shubin from contacting or com- 
municating with USDA inspection personnel who are in the area or higher 
supervisory positions or with USDA grading personnel who are in main station 
or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this Order, respondent, 
The OK Packing Co., Inc. shall submit to the Administrator of AMS and the 
Administrator of APHIS (Administrators) and institute an Affirmative Action 
Program designed to insure the integrity of USDA’s meat grading, meat inspec- 
tion, and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any individual who has 
been convicted of a crime involving USDA meat grading or acceptance or meat 
inspection services or bribing, or unlawfully giving to or accepting any gratuity 
from, any person acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such individual hired after 
the effective date of this Order upon learning of the conviction: Provided, how- 
ever, That this provision shall not prevent the respondent from hiring an in- 
dividual who was convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies the Administra- 
tors of such hiring and places that individual under the restrictions set forth in 
paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or agents who are 
hereafter found upon conviction (or upon affirmation of conviction, if ap- 
pealed), or upon final decision as to the facts in a formal adjudicatory proceed- 
ing before the Secretary (or upon affirmation of the Secretary’s decision as to 
the facts, if appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, a bribe or un- 
lawful gratuity, in connection with any aspect of the operation of the business 
of The OK Packing Co., Inc., as a meat packer; Provided, however, That this 
subpararaph (b) shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California filed on 
March 18, 1974; 


(c) Require each of its officers, employees, and agents to promptly report 
to a designated executive of respondent, not subject to paragraph 1 of this 
Order, who shall report to the Administrators any evidence of bribery or unlaw- 
ful gratuity whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States Government 
or other public official; and 


(d) Maintain an ongoing information program with all of its officers, em- 
ployees, and agents designed to insure that such officers, employees, and agents 
are constantly aware of all applicable USDA regulations and the severe con- 
sequences which will attach to any violation of those regulations or the provi- 
sions of this Order (the program shall include constant reiteration of the appli- 
cable regulations and respondent’s policies in complying with this Order, 





SAMUEL ESPOSITO 
Cite as 38 A.D. 613 


through oral meetings on a quarterly basis, English and Spanish written hand- 
outs on a quarterly basis, and posters placed conspicuously throughout its 
plant). 


3. (a) Meat grading services are hereby withdrawn from and denied to each 
respondent for a period of twelve (12) months: Provided, however, That such 
withdrawal and denial shall be held in abeyance and shall not become effective 
unless, within ten (10) years from the effective date of this Order, respondent 
The OK Packing Co., Inc. fails to comply with any provision of this Order (other 
than violations of subparagraphs (c) or (d) of paragraph 2 or subparagraph (b) of 
paragraph 6 of this Order which are not flagrant), or commits any violation 
which would be a basis for denial or withdrawal of grading and acceptance serv- 
ices as currently specified in 7 CFR Part 53.13 (a) (1) (i) (ii), (iv) or (v), and re- 
spondent The OK Packing Co., Inc. knew, acquiesced in, or had opportunity to 
discover and prevent such failure to comply or offense. 


(b) Such failure to comply or commission of any such offense shall be 
deemed to have been established upon criminal conviction (or upon affirmation 
of conviction, if appealed), or upon opportunity for hearing and final decision as 
to the facts in a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary's decision as to the facts, if appealed). In such 
event, grading and acceptance services shall be withdrawn from respondent 
The OK Packing Co., Inc. for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby withdrawn and 
denied with respect to each respondent: Provided, however, That such with- 
drawal and denial of inspection shall be held in abeyance and shall not become 
effective unless, within ten (10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of conviction, if ap- 
pealed), that respondent The OK Packing Co., Inc., or any officer, employee, or 
agent of The OK Packing Co., Inc., has unlawfully given, paid, or offered, di- 
rectly or indirectly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United State Government, or 
other public official, in connection with any aspect of the operation of his or its 
business as a meat packer; or 


(b) it is determined upon final decision as to the facts in a formal adjudica- 
tory proceeding before the Secretary (or upon affirmation of the Secretary’s 
decision as to the facts, if appealed), that respondent The OK Packing Co., Inc., 
or any officer, employee, or agent of The OK Packing Co., Inc., has unlawfully 
given, paid, or offered, directly or indirectly, any money or other thing of value 
to any meat inspector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with any aspect of 
the operation of its business as a meat packer, or has failed to comply with 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 or subparagraph (a) of 
paragraph 6 of this Order; and 


(c) respondent The OK Packing Co., Inc. knew, acquiesced in, or had op- 
portunity to discover and prevent such failure to comply or offense. 


Upon such a final conviction or final determination as described in subpara- 
graphs (a) or (b) and (c) of this paragraph, inspection service under Title I of the 
FMIA shall be withdrawn from and inspection indefinitely denied to respond- 
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ent The OK Packing Co., Inc., and such withdrawal or denial of inspection shall 
become effective immediately without further procedure. Subparagraphs 
(a), (b), and (c) of this paragraph 4 do not apply with respect to the factual situa- 
tion involving meat graders which resulted in the indictments of the respond- 
ents before the United States District Court for the Central District of 
California filed on March 18,.1974. 


5. (a) The provisions of this Order applicable to present USDA officials shall 
be applicable to any successor officials of the United States Government 
responsible for the administration of the programs involved; 


(b) The provisions of this Order shall be applicable to The OK Packing 
Co., Inc., its officers, directors, partners, agents, subsidiaries, and any business 
entity which, directly or through any corporate or other device, succeeds to the 
business of the OK Packing Co., Inc., or is assigned that business: Provided, 
however, That this Order shall not be applicable to a successor or assign of The 
OK Packing Co., Inc., which does not have any officer or director or substantial 
investor who was, on or prior to the effective date of this Order, an officer, di- 
rector or substantial investor with The OK Packing Co., Inc., and which does 
not employ any person who is subject to the provisions of paragraph 1 or sub- 
paragraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this Order shall be applicable 
to respondents Peter R. Brun and David P. Shubin so long as they remain with 
The OK Packing Co., Inc., as officers, employees or agents and have no position 
with any other business entity engaged in activities requiring Federal meat in- 
spection or meat grading or acceptance services; 


(2) If respondent Peter R. Brun or respondent David P. Shubin has 
formed, or during the effective period of this Order forms, directly or indirect- 
ly, another business entity engaging or to engage in activities requiring Federal 
meat inspection or meat grading or acceptance services; or is, or during the ef- 
fective period of this Order becomes, an officer, director, or substantial in- 
vestor, with another such business entity, all provisions of this Order applicable 
to The OK Packing Co., Inc., shall be applicable to that entity; 


(3) If respondent Peter R. Brun or respond-nt David P. Shubin is as- 
sociated, or during the effective period of the Order becomes associated, in any 
capacity, other than as an officer, director, or substantial investor, with 
another business entity engaged in activities requiring Federal meat inspection 
or meat grading or acceptance services, the provisions of paragraph 1 of this 
Order shall continue to be applicable to such respondent or respondents. 


6. (a) Respondent The OK Packing Co., Inc., shall permit any employee of 
USDA authorized for the purpose to have access to its facilities and records 
sufficient to assure that it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this Order and at 
each six (6) month interval thereafter during the succeeding ten (10) years, 
respondent The OK Packing Co., Inc., shall file with the Administrators a writ- 
ten report detailing the manner and form in which it is complying with each of 
the provisions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent is judicially 
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required to take action which is inconsistent with any obligation imposed by 
the Order, such respondent shall be released from that obligation to the extent 
necessary to enable the respondent to comply with the judicial order: Provided, 
That respondent notifies the Administrators of AMS and APHIS immediately 
upon learning of the institution of any judicial proceeding which might result in 
any such order: and Provided, further, That such release from any particular 
provision of this Order shall not have any effect upon any other provision of the 


Order. 


8. This Order shall not be construed to prevent the institution of action to 
withdraw meat inspection or meat grading or acceptance services for any cause 
not covered in this Order. 


9. This order shall become effective upon service upon each respondent. 


In the conclusions in the Olsen case, the reasons for the severe sanc- 
tion imposed in the case were explained as follows (slip opinion, pp. 11- 
17): 


* * * However, the evidence in this case, including the sentencing memoran- 
dum prepared by respondent’s attorney, shows that the “giving and receiving of 
gratuities between packers and USDA graders is a practice of some twenty or 
more years standing in the southern California area,” and that “payments to 
the Graders in the Los Angeles area ran as high as $300.00 per week but were 
limited to $100.00 in San Diego insofar as Mr. Olsen was involved” (RX 3, p. 
2). * * * 


The bribery of a Federal meat grader is an extremely serious and flagrant of- 
fense. It strikes at the heart of the meat grading program. 


+ ¢.8 


David K. Hallett, Chief of the Department’s Meat Grading Branch, explained 
the serious nature of bribery of Federal meat graders and why the 10-year with- 
drawal of meat grading services as to respondent Olsen is necessary to serve as 
an effective deterrent to future violations by Mr. Olsen and other persons in the 
meatpacking industry.* In view of the serious and flagrant nature of the 
bribery engaged in by Mr. Olsen, complainant’s recommended sanction is rea- 
sonable and should be adopted in this proceeding. (Footnote omitted). 


There is no basis for determining in this proceeding whether the longstanding 
practice of bribing meat graders in southern California originated, as the grad- 
ers contend, at the solicitation of the packers in return for upgrading beef of a 
lower quality, or as the packers contend, as a result of extortion by the graders. 
But in either event, the damage to the program from bribery is so great that a 
most severe sanction is necessary to prevent recurrence of such violations in the 
industry. 


* * 


Respondent argues that he is 56 years of age and that a “ten-year withdrawal 
of grading as advocated by the Department would effectively deprive Charles 
Olsen of his livelihood in the meat packing business for the remainder of his em- 
ployable life” (Response in Opposition to Appeal, p. 5). But that result is not too 
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harsh, considering the serious nature of respondent’s violation. The meat grad- 
ers who accepted the bribes were fired from their jobs and wil! never again be 
employed as meat graders. A 56-year old lawyer who engaged in bribery in con- 
nection with his law practice could expect to be deprived of his livelihood as an 
attorney for the remainder of his employable life. Hence the respondent’s sanc- 
tion is not inappropriate considering the serious nature of bribery of a Govern- 
ment meat grader. 


* &€ 


Judge Weber reduced the requested administrative sanction primarily be- 
cause of the consent orders entered with respect to the other persons involved 
in the southern California bribery cases. However, it is expressly provided in 
the USDA sanction policy, Appendix, pp. 23a-24a: 


Also, the goal of uniform sanctions for comparable violations 
necessarily applies only to contested cases. Consent orders issued 
without a hearing should be given no weight whatsoever in de- 
termining the sanction to be imposed in a litigated case. In a case 
where a consent order is agreed to by the parties, there is no record 
or argument to establish the basis for the sanction. It may seem less 
than appears warranted because of problems of proving the allega- 
tions of the complaint or because of mitigating circumstances not 
revealed to the Administrative Law Judge or the Judicial Officer. 
Other circumstances, such as personnel and budget considerations 
and the delay inherent in litigation, may also cause a consent order 
to seem less severe than appropriate. Conversely, a consent order 
may seem more severe than appears warranted because of ag- 
gravated circumstances not revealed by the complaint. 


Under the Department’s settled sanction policy, the consent proceedings are 
totally irrelevant in this litigated proceeding. 


In addition, it seem that Judge Weber misconstrued the effect of the consent 
orders on the individuals involved. For example, Judge Weber stated (Initial 
Decision, pp. 10-11): 


From this record, it is impossible to reconcile the ten (10) year 
withdrawal desired here and the one (1) year contingent withdrawal 
applied in the other cases. Nothing can be found in the evidence, or 
argument, which plausibly explains it. 


oS 2. & 


* * *The requested sanction here is ten times more severe than the 
contingent sanction in the other cases. 


Judge Weber apparently overlooked the fact that insofar as the individuals 
involved in the consent proceedings were concerned, their isolation from any 
contact with the meat grading program was for 10 years, not one year; and it 
was a present sanction—not contingent on any future violations. ’ 


The 10-year withdrawal of meat grading as to respondent Olsen is, of course, 
substantially more severe than the 10-year isolation from meat graders applica- 
ble to the individuals who were involved in the consent proceedings. But, as ex- 
plained above, the consent sanctions are not relevant in determining the sanc- 
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tion that should be imposed in a litigated case. The circumstances that induced 
the Department to offer more lenient sanctions to the meatpackers and in- 
dividuals who promptly consented to remedial orders are not present in this 
case. For example, it was administratively desirable to obtain consent settle- 
ments, with affirmative action programs by the meatpackers, in as many cases 
as possible to immediately clean up the deplorable situation which affected a 
major part of the slaughtering companies using Federal grading service in 
southern California. Also, it was administratively desirable that graded meat 
should remain available to consumers in southern California. * To achieve these 
ends, a balance had to be struck between the desirability of imposing severe 
sanctions to serve as effective deterrents to future violations and the desirabil- 
ity of inducing the violators to sign immediate consent settlements, with af- 
firmative action programs. 


But where an individual did not agree to become a part of the immediate in- 
dustry clean-up, there is no need to strike a balance between such conflicting 
considerations. The only consideration here is what sanction is appropriate to 
effectively deter Mr. Olsen and other persons in the meatpacking industry from 
committing similar violations in the future. As set forth above, the withdrawal 
of grading to respondent Olsen for 10 years is appropriate (and not too severe) 
to accomplish that objective. In the circumstances, the order requested by com- 
plainant should be issued. 


” The confusion undoubtedly resulted from the mechanics of applying the sanc- 
tion as to the individuals. That is, the 10-year isolation provisions of the Order 
as to the individuals was enforced by making a violation of such isolation result 
in a 12-month loss of the packing companies’ grading services and an indefinite 
denial of their meat inspection services. This sanction on the packing companies 
was so severe that, in effect, it guaranteed that the 10-year isolation provisions 
as to the individuals would be complied with. 

® T assume that a lesser consideration (but not inconsequential) was the extent 
to which the great number of contested cases would have affected the workload 
of the grading service, the Office of the General Counsel, the Administrative 
Law Judges and the Judicial Officer. 


Judge Weber states in a footnote that no adverse inference was drawn 
against the complainant in the Olsen case for failure to explain by testi- 
mony why the sanction as to Olsen was substantially more severe than 
the sanction imposed with respect to the individuals involved in the con- 
sent orders, and he cites numerous decisions by the Judicial Officer 
drawing an adverse inference against a party who failed to present testi- 
mony within his power to produce which logically should have been 
presented (DeBoer decision, p. 39, fn. 6). But in view of the Depart- 
ment’s settled policy that “[cJonsent orders issued without a hearing 
should be given no weight whatsoever in determining the sanction to be 
imposed in a litigated case” (In re Braxton M. Worsley, 33 Agr Dec 1547, 
1569 (1974), Appendix A, supra, p. 23a), it would have been inappropri- 
ate for complainant to have made any reference to the consent orders in 
its initial presentation of the case. Hence there was no basis for drawing 
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an adverse inference because complainant failed to present such 
evidence in its initial presentation. ™ 


In the same footnote referred to in the preceding paragraph (DeBoer 
decision, p. 39, fn. 6), Judge Weber states: 


But, see In re Sol Salins, Inc., 37 AD (J.O. Decision 11/3/78, PACA Docket 
2-4436 slip opinion page 43, footnote 4) where the lack of evidence in the rec- 
ord was a basis for a favorable-not adverse-inference. 


Here, again, Judge Weber has misunderstood the situation. The lack 
of evidence in the Salins case was not the basis for a favorable inference. 
In the Salins case, complainant’s evidence showed that warning letters 
were sent to the respondent in 1962 and 1963, but the respondent 
argued in its brief that there was no evidence that the 1962 and 1963 
warnings had been received. Copies of the warning letters were intro- 
duced into the record from the Department's file. The 1963 warning let- 
ter referred to respondent’s response to the 1962 warning letter. Also, 
the record showed that both warning letters were sent registered mail 
with return receipt requested, and both warning letters required a re- 
sponse from respondent. Based on that evidence in the record, I inferred 
that the warning letters had been received, stating (Jn re Sol Salins, 37 
Agr Dec ___, decided November 3, 1978, slip opinion p. 43, fn. 4): 


The warnings in 1962 and 1963 are not too old to be relevant, particularly 
since Ronald M. Salins has been the president of respondent since 1961. Re- 
spondent contends there is no evidence that the 1962 and 1963 warnings were 
received. But the 1963 warning refers to respondent’s response to the 1962 
warning, and I infer from the fact that both warnings were sent registered 
mail, with return receipt requested, and requiring a response, that follow-up ac- 
tion would have been taken by complainant if they had not been received. 


Hence there is no basis for Judge Weber's statement that in the Salins 
case the lack of evidence was the basis for a favorable inference. 


VII. Repeat Offenders. 


In the DeBoer decision, pp. 70-72, Judge Weber questions the decision 
in In re Overland Stockyards, 34 Agr Dec 1808, 1851, fn. 58 (1975), not 
to increase the suspension order issued for respondent’s false weighing 
because the respondent had previously consented to a suspension order 


" Tn addition, “sanction” evidence is not the type of evidence subject to the principle that 
an adverse inference should be drawn against complainant (or respondent) for failing to in- 
troduce such evidence. What type of inference could be logically drawn? That the violation 
was insignificant? If so, why was the proceeding brought? 
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for participating in a scheme under which a cattle purchasing agent 
made secret profits out of purchases for his principals. The prior consent 
order was regarded as “not suficiently close to the present [false weigh- 
ing] case, factually, to be relevant” (ibid.). ? 


Since under the Department’s sanction policy severe sanctions are im- 
posed even for a first violation which is of a serious nature, there is no 
need (to achieve the objectives of the regulatory programs) to make the 
penalty for a second unrelated offense more severe than it would be if it 
were the first offense. This policy is analogous to the practice under 
some, but by no means all, habitual offender or recidivist statutes which 
apply only to successive violations “of a like nature” (Wessling v. Ben- 
nett, 290 F. Supp. 511 (N.D. Iowa), affirmed, 410 F.2d 205 (C.A.8), cer- 
tiorari denied, 396 U.S. 945). For other examples of habitual offender 
statutes requiring proof of the “same offense” or a “similar offense” to 
warrant the imposition of a more severe sanction, see 24B C.J.S. Crimi- 
nalLaw§ 1960 (1). 


Judge Weber also refers to the fact that in Overland the respondent 
had been warned on two previous occasions about misweighing live- 
stock. But the reason for not increasing the suspension because of the 
two prior warnings was stated in Overland as follows (34 Agr Dec at 
1847): 


No suspension should be imposed for the 1967 and 1968 violations because 
they were not made the subject of a complaint within a reasonable period after 
the violations occurred. Moreover, the complainant did not attempt to prove 
the details of such violations. Instead, the complainant merely introduced 
warning letters sent by the complainant in 1967 and 1968 to the respondent 
stockyards referring to the weighing violations found in those years. 


Nonetheless, it was stated the Overland case that “the two prior warn- 
ing letters are relevant in considering the nature of the present false 
weighing violations by the respondents; i.e., the warning letters, to- 
gether with all the other facts and circumstances in this case, give rise to 
the inference that the false weighing involved in the 1973 violations was 
deliberate” (ibid.). 


Hence, under the Department’s sanction policy, “the respondents’ 


2 False weighing is different from most types of fraudulent practices in that false weigh- 
ing may be “an unfair competitive practice, rather than (or in addition to) being a means of 
underpaying the seller.” In re Trenton Livestock, Inc., 33 Agr Dec 499, 526, fn. 24 (1974), 
affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 F.2d 966(C.A. 4). 
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prior record as to violations” (In re Braxton M. Worsley, 33 Agr Dec 
1547, 1569 (1974); Appendix A, supra, p. 23a) is given appropriate con- 
sideration in determining the sanction to be issued for a present viola- 
tion. 


VII. Weight Given to Administrative Recommendation. 


Judge Weber disagrees strongly with the Department’s sanction policy 
as to the weight to be given to the sanction recommended by the admin- 
istrative officials charged with the responsibility of administering the 
regulatory program involved in a particular case (DeBoer decision, pp. 
22-23, 30). But the DeBoer decision indicates that Judge Weber does not 
understand the Department’s policy in this respect. He states (DeBoer 
decision, p. 30): 


While it was said in Braxton M. Worsley, supra, «t page 1568, that the rec- 
ommended sanction would not be controlling “if some of the allegations are not 
proven. ..”, contrary language is found Jn re Jake Muehlenthaler, 37 AD 313, 
332 (1978), appeal pending; In re Sam Leo Catanzaro, supra, at page 32; In re 
Zelma Wilcox, 37 AD ___ (J.O. Decision 11/9/78, slip opinion at page 20). In 
those cases, it was said that the sanction recommended should be assigned even 
if there was failure of proof on some of the charges in the Complaint. 


The foregoing statement indicates that Judge Weber believes that the 
administrative recommendation is “controlling” in some circumstances. 
But the administrative recommendation is never “controlling” in any cir- 
cumstances. It is stated in the sanction policy, in this respect (In re Brax- 
ton M. Worsley, 33 Agr Dec 1547, 1567-1568 (1974); Appendix A, supra, 
pp. 20a-21a): 


In addition, in determining sanctions to be imposed under the Act, great 
weight should be given to the recommendation of the officials charged with the 
responsibility for administering the regulatory program. See In re Sy B. Gaiber 
& Co., Ruling on Reconsideration, 31 Agriculture Decisions 843, 845-846 
(1972). Such administrative officials, during the day-to-day administration of a 
regulatory program, develop a “feel” for the severity of sanctions needed to 
serve as a deterrent to violations that cannot be developed by the Administra- 
tive Law Judges or the Judicial Officer, who come in contact with only a small 
part of the regulatory program. 


The recommendation of the administrative officials as to the sanction is not, 
of course, controlling. For example, if some of the allegations are not proven or 
if there are mitigating circumstances not taken into consideration by the ad- 
ministrative officials, the sanction may be considerably less than that recom- 
mended by them. See, e.g., In re American Fruit Purveyors, Inc., 30 Agricul- 
ture Decisions 1542 (1971). But if the alleged violations are proven, and it.ap- 
pears that the administrative officials have fully considered the respondent’s 
contentions, the recommendation of the administrative officials as to the sanc- 
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tion needed to serve as an effective deterrent to the respondent and to other po- 
tential violators should be given great weight. Recognizing the greater opportu- 
nity for such administrative officials to develop expertise in this area, it will be 
the policy of the Judicial Officer never to increase the sanction recommended 
by the administrative officials. 


The weight that I give to the administrative recommendation is not, 
as suggested in the DeBoer decision, p. 22, based upon “an assumption of 
hidden expertise.” It is, rather, based on my firsthand knowledge of such 
expertise. For 8 years (from December 1962 to January 1971), I was ad- 
ministrator of the Packers and Stockyards Act regulatory program. Hav- 
ing served approximately equal lengths of time as administrator of a 
regulatory program and as Judicial Officer, I know from personal expe- 
rience that, in general, the administrative officials are in a much better 
position than the Administrative Law Judges or the Judicial Officer to 
know what sanction is needed to deter future violations not only by the 
respondent, but also by other potential violators. 


The Administrative Law Judges and the Judicial Officer see only the 
formal cases instituted under the various regulatory statutes. With five 
Administrative Law Judges in our Department, each Administrative 
Law Judge handles only about one-fifth of the formal cases under any 
regulatory statute. But even if all of the formal cases instituted under a 
regulatory statute were handled by one Judge, the formal cases consti- 
tute only a small fraction of the total work under each regulatory pro- 
gram. The Administrative Law Judges and the Judicial Officer lack the 
expertise gained from day-to-day supervision of each industry. For 
example, under the Packers and Stockyards Act regulatory program, 
thousands of investigations and routine supervisory visits are conducted 
each year, of which only a fraction of 1% result in litigated cases. 


Of greatest importance in this respect is the fact that the Administra- 
tive Law Judges and the Judicial Officer do not get the “feedback” re- 
sulting from a particular sanction so that they can see the effect of a par- 
ticular suspension order. For example, if a 45-day suspension order is is- 
sued in a case for a particular violation, and the Administrative Law 
Judges and the Judicial Officer do not see any further formal cases 
brought of that nature from the same area during the next several years, 
they would not know whether that was because (1) the agency made in- 
vestigations and was able to find no similar violations; (2) the agency 
made investigations and found so many violations of a similar nature 
that they decided to use an industry meeting type approach, with warn- 
ing letters, rather than a formal case approach; “ or (3) the agency did 
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not conduct any further investigations of similar violations in the area 
because the agency was utilizing its small staff on other more pressing 
problems. 


On the other hand, if a few formal cases in an area are instituted after 
a suspension order has been recently issued in the area, the Administra- 
tive Law Judges and the Judicial Officer would not know whether those 
were the only violations detected, or whether so many violations were 
detected that it was determined to bring formal actions only against the 
worst violators, while settling the other cases by stipulation or warning 
letters. 


The result achieved by suspension orders in deterring future violations 
is the most significant factor in judging whether the sanctions were ap- 
propriate to achieve the remedial purposes of the regulatory statutes. 
The administrative officials have much greater knowledge as to the re- 
sult achieved from suspension orders than do the Administrative Law 
Judges and the Judicial Officer. 


In addition, Judge Weber is completely mistaken in the foregoing quo- 
tation when he says that “contrary language” to the Department’s sanc- 
tion policy is found in the Muehlenthaler, Catanzaro and Wilcox cases. 
In those cases, it was stated that the sanction recommended by the ad- 
ministrative officials would have been appropriate even if only part of 
the violations had been proven. But that is not inconsistent with the De- 
partment’s sanction policy. As quoted above from our sanction policy, if 
some of the allegations are not proven, the sanction “may” be considera- 
bly less than that recommended by the administrative officials. If the re- 
sult were to be automatic, I would, or course, have used “will” rather 
than “may” in the sanction policy. Where certain violations are not 
proven, whether the sanction will be less than that recommended by the 
administrative officials depends on all the facts and circumstances of 
the case, including the seriousness of the violations proven and the rea- 
sonableness of the administrative recommendation. 


Giving great weight to the administrative recommendation as to the 
sanction needed to achieve the purposes of the Act does not mean that 
the administrative recommendation is to be slavishly followed. See, e.g., 
In re American Fruit Purveyors, Inc., 30 Agr Dec 1542, 1544-1545, 1597 
(1971); In re J. Acevado & Sons, 34 Agr Dec 120, 133, 144 (1975), af- 
firmed sub nom. J. Acevado & Sons v. United States, 524 F.2d 977 
(C.A. 5); In re Southwest Produce, 34 Agr Dec 160, 171, 177 (1975), af- 
firmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); 


8 This approach was utilized extensively while I was administrator of the Packers and 
Stockyards Act regulatory program. 
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In re Overland Stockyards, 34 Agr Dec 1808, 1820-1821, 1854 (1975); In 
re L. R. Morris Produce Exchange, 37 Agr Dec 1112, 1117, 1121 (1978); 
In re Norwich Veal and Beef, 37 Agr Dec 1202 (1978); In re Sol Salins, 
Inc., 37 Agr Dec ____ (1978). However, the administrative recommenda- 
tion should be given the weight to which it is entitled considering the ex- 
pertise of the administrative officials and all of the facts and circum- 
stances of the case. 


Judge Weber also criticizes my policy never to increase the sanction 
recommended by administrative officials because it is a “partial abdica- 
tion of quasi judicial duties in favor of the administrator-prosecutor” 
(DeBoer decision, p. 43). However, I will adhere to that policy for several 
reasons. 


First, that policy is based on the fact that the Judicial Officer is not 
the source of all wisdom in the Department. As stated above, the admin- 
istrative officials who administer the regulatory programs on a day-to- 
day basis have a greater opportunity than the quasi-judicial officials of 
the Department to know all of the information needed to form an intelli- 
gent opinion as to the precise sanction needed in a particular case to ef- 
fectuate the purposes of the Act. 


Second, that policy serves as a safeguard so that a respondent will not 
receive a sanction that is too severe merely because of the opinion of one 
individual. The administrative recommendation as to the sanction fre- 
quently includes the collective judgment of the agency’s investigators, 
area office supervisor, branch chief, division director and agency admin- 
istrator. If unchecked, I might in some case impose a sanction that is too 
severe. '‘ In order to be sure that no individual is unfairly treated, the 


Where there is uncertainty as to the sanction needed to achieve the purposes of a regula- 
tory program, I consider the public interest more important than a violator’s interest. That 
approach is not universally followed either in criminal or administrative proceedings. My 
philosophy is succinctly stated in In re J. A. Speight, 33 Agr Dec 280, 318 (1974), as fol- 
lows: 


In a recent false weighing case decided by Administrative Law Judge Weber 
in In re Kenneth W. Miller, 33 Agriculture Decisions , P&S Docket No. 
4721, decided December 7, 1973, which became final because it was not ap- 
pealed, it was stated that “escalation [of sanctions] should be measured in steps 
not too swift or steep, so as not to overshoot the need or goal.” That view does 
not reflect the full extent of the change in sanction policy set forth in the James 
J. Miller case, supra. The Kenneth W. Miller case is hereby overruled in that re- 


spect. 


In a case involving a deliberate and serious violation of the Act, if it appears 
that sanctions previously imposed for similar violations have not been adequate 
to serve as an effective deterrent to similar violations by the respondents or 
others, escalation of sanctions should be measured in steps swift and steep, so 
as not to undershoot the need or goal. 
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collective judgment of the agency officials who administer the program 
is a beneficial safeguard of each respondent’s rights. 


Third, that self-imposed limitation is necessary, I believe, if the Judi- 
cial Officer is to serve as a career official irrespective of the views of the 
particular Secretary of Agriculture in office. The present Judicial Offi- 
cer is only the second person to serve in that capacity since the office 
was established in 1942. If a Secretary of Agriculture were appointed 
who did not share the views of the present Judicial Officer with respect 
to the need for severe sanctions in the case of serious or repeated viola- 
tions, a different Judicial Officer would have to be appointed, except for 
the self-imposed limitation that the sanction recommended by the ad- 
ministrative officials will never be increased. 


Limiting the maximum sanction to that recommended by the adminis- 
trative officials may create some lack of symmetry between different 
regulatory programs. But there is no more need for uniformity between 
the length of suspensions imposed, e.g., in payment cases under the 
Packers and Stockyards Act and the Perishable Agricultural Commodi- 
ties Act than in manipulation cases handled by the Commodity Futures 
Trading Commission and the Securities and Exchange Commission. The 
same general principles of the Department’s sanction policy are, of 
course, followed in all of the Department’s cases. But those principles, 
which include a self-imposed maximum limit, may not always achieve 
Department-wide symmetry. It is enough if they achieve symmetry 
within each regulatory program. 


IX. Receiving Evidence to Assist in Determining Sanctions. 


Judge Weber is critical of the Department’s policy to receive evidence 
in administrative disciplinary proceedings to aid the Administrative 
Law Judges and the Judicial Officer in determining what sanction 
should be imposed (DeBoer decision, pp. 24-25). However, such evidence 
is as important in determining appropriate administrative sanctions as 
Probation Officer reports and sentencing proceedings are in criminal 
proceedings. For example, such evidence was decisive in reducing the 
90-day suspension orders recommended by the administrative officials 
in Overland and Salins, discussed above, to 49 days and 21 days, respec- 
tively. 


The propriety of receiving such evidence in disciplinary proceedings, 
notwithstanding the inability of the respondent to seriously challenge 
some of the evidence offered by the Department, was explained in Jn re 
J. A. Speight, 33 Agr Dec 280, 310-314 (1974), as follows (for conven- 
ience, the original typewritten pages in the Speight case will be used 
herein, with the footnote numbers changed to correspond to this Appen- 
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dix. The quotation from the Speight case extends from the following 
paragraph to fn. 19, infra): 


The Administrative Law Judge erred, however, in refusing to permit 
the complainant to offer evidence that fraudulent weighing of livestock 
is a serious problem both in the respondent’s area and nationally, to 
show upon what that conclusion is based, to show who is hurt by the 
practice of false weighing and to what extent, and to show the nature of 
the respondent’s business. This evidence was offered for the purpose of 
aiding the Administrative Law Judge and the Judicial Officer in deter- 
mining what sanction should be issued in this case (Tr. 539-546). The 
Administrative Law Judge stated (Initial Decision, p. 20) that the “com- 
plainant in this case has the paradoxical position of advocating narrow- 
ness of the record when respondent sought to cross examine complain- 
ant’s witnesses concerning investigations made by the witnesses on the 
same day that respondent’s business was investigated, and on the other 
hand broadness of the record when complainant profferred testimony 
and opinion evidence of many investigations remote in both time and 
place, apparently including those in which no formal complaint or action 
was even taken.” 


However, there is nothing paradoxical in the complainant’s position 
when it is recognized that two distinctly different types of facts are in- 
volved, adjudicative facts and legislative facts. The rules are quite differ- 
ent with respect to each. As stated in Davis, Administrative Law 
Treatise (1958), § 7.02, p. 413: * 


For purposes of this problem, facts are of two kinds — adjudicative and legis- 
lative. Adjudicative facts are the facts about the parties and their activities, 
businesses, and properties. Adjudicative facts usually answer the questions of 
who did what, where, when , how, why, with what motive or intent; adjudica- 
tive facts are roughly the kind of facts that go to a jury in a jury case. Legisla- 
tive facts do not usually concern the immediate parties but are general facts 
which help the tribunal decide questions of law and policy and discretion. 


The rules of relevancy to the particular parties are applicable to adju- 
dicative facts. However legislative facts “do not usually concern the im- 
mediate parties but are general facts” (Davis, quoted supra.) 


Professor Gellhorn similarly recognizes that for the purposes of de- 
termining policy, agencies frequently rely on evidence of general condi- 
tions not restricted to the parties, as follows (Gellhorn, “Rules of 
Evidence and Official Notice in Formal Administrative Hearings,” Duke 
Law Journal, Vol. 1971, No. 1, pp. 4-5): 


18 See, also, Davis, Administrative Law Treatise (1958 and 1970 Supp.), §§ 7.01, 7.04, 
7.06. 
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Another and more significant distinction between judicial and administrative 
adjudications, however, is that agency hearings tend to produce evidence of 
general conditions as distinguished from facts relating solely to the respondent. 
This difference can be traced back to one of the original justifications for ad- 
ministrative agencies, namely the development of policy. Administrative agen- 
cies more consciously formulate policy by adjudicating—as well as by rule-mak- 
ing—than do courts. Consequently, administrative hearings require that the 
hearing officer consider the impact of his decision upon the public interest as 
well as upon the particular respondent. Testimonial evidence and cross-exami- 
nation therefore play less important roles in many administrative hearings. 


By way of analogy, even in criminal proceedings where the rules of 
evidence are much more strict than administrative proceedings, it is set- 
tled that the rules are quite different and much more liberal with respect 
to the evidence that may be relied upon to assist in determining the pun- 
ishment to be imposed. In Williams v. New York, 337 U.S. 241, 246-247 
(1949), the Court stated: 


Tribunals passing on the guilt of a defendant always have been hedged in by 
strict evidentiary procedural limitations. ‘ Both before and since the American 
colonies became a nation, courts in this country and in England practiced a poli- 
cy under which a sentencing judge could exercise a wide discretion in the 
sources and types of evidence used to assist him in determining the kind and ex- 
tent of punishment to be imposed within limits fixed by law. 


oe 702 


* Courts have treated the rules of evidence applicable to the trial procedure and 
the sentencing process differently. See, e.g., Snyder v. Massachusetts, 291 US. 
97, 107, 128-129; Graham v. West Virginia, 224 U.S. 616, 619; United States 
v. Dalhover, 96 F.2d 355, 359-360. But c.f. State v. Stevenson, 64 W. Va. 392, 
62 S.E. 688 [footnote by Court]. 


The Judicial Officer has expressly determined that the evidence 
sought to be offered by the complainant in this case is admissable in the 
Department’s administrative, disciplinary proceedings. In re American 
Fruit Purveyors, Inc., 30 Agriculture Decisions 1542, 1596, fn. 39 
(1971); In re Sy B. Gaiber & Co., 31 Agriculture Decisions 474, 505, fn. 
20 (1972); In re Sy B. Gaiber & Co. (ruling on reconsideration), 31 Agri- 
culture Decisions 843, 847-850 (1972); In re Professional Commodity 
Service, Inc., 32 Agriculture Decisions 585 (1973). Specifically, in Jn re 
Sy B. Gaiber & Co., (ruling on reconsideration), 31 Agriculture Decisions 
843, 849-850 (1972), the Judicial Officer stated: 


In a case involving false weighing under the Packers and Stockyards Act, the 
evidence should show whether false weighing is a serious problem in the live- 
stock industry. For example, what damage is being done from false weighing 
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and to whom? What is the estimated loss to livestock sellers from false 
weights? What percentage of the livestock markets investigated on a routine 
spot check basis appear to be falsely weighing livestock? ? Have the sanctions 
imposed in prior proceedings served as a deterrent to false weighing, e.g., how 
does the current percentage of false weighing compare with the percentage in 
the past five years? 


In cases under all regulatory programs, if the administrative officials believe 
that the sanctions previously imposed for similar violations have not been ade- 
quate to serve as a deterrent to the regulated industry, the evidence should set 
forth their views in this respect. Similarly, if industry conditions change so 
that a sanction once adequate is no longer deemed adequate by the administra- 
tive officials, the evidence should establish that fact. 


The foregoing illustrations are not meant to be complete, but merely to serve 
as a guide to the type of background information I believe the agencies should 
introduce in order to aid the Hearing Examiners and the Judicial Officer in ar- 
riving at an appropriate sanction. 


2 Although such testimony would be subject to reasonable cross-examination as 
to the basis for the complainant’s statistics, e.g., the methods and procedures 
used in determining markets falsely weighing livestock, it would not be reason- 
able to mention the names of particular firms that the complainant found false- 
ly weighing livestock, or to prove the exact details of violations by persons who 
are not parties to the pending proceeding [footnote in original text]. 


Since the policy of the Department has been expressly stated by the 


Judicial Officer ** in published opinions as to the admissibility of back- 
ground evidence to assist in determining the sanction to be imposed, the 
decision as to whether such evidence should be admitted is no longer the 
function of the Administrative Law Judge. As stated in Zwerdling, “Re- 
flections on the Role of an Administrative Law Judge,” Administrative 
Law Review (1973), Vol. 25, No. 1, p. 12: *” 


The basic concept of the independent administrative law judge requires that 
he conduct the cases over which he presides with complete objectivity and inde- 
pendence. In so operating, however, he is governed, as in the case of any trial 
court, by the applicable and controlling precedents. These precedents include 
the applicable statutes and agency regulations, the agency’s policies as laid 
down in its published opinions, and applicable court decisions. They do not in- 
clude, however, such views as may be expressed by individual members of a 
board or commission in speeches or articles. 


‘® The Secretary’s delegation of his regulatory function to the Judicial Officer has been 
recognized in many proceedings. See, e.g., Brown v. United States, 367 F.2d 907, 911(C.A. 
10, 1966), certiorari denied, 387 U.S. 917, and cases cited therein. 


Mr. Zwerdling is Chief Administrative Law Judge of the Federal Power Commission. 
See, also, Davis, Administrative Law Treatise (1958 and 1970 Supp.), §§ 10.05-10.06. 
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There are, of course, various ways of gaining knowledge of the neces- 
sary legislative facts upon which to base a judgment as to the sanction to 
be imposed in a particular case. “Because the parties may often have lit- 
tle or nothing to contribute to the development of legislative facts, the 
method of trial often is not required for the determination of disputed is- 
sues about legislative facts.” Davis, Administrative Law Treatise (1958), 
§ 7.02, p. 413. However, the complainant at least has much to offer in 
this respect; and an easy method to have the complainant’s background 
knowledge made known is to have it introduced in evidence, subject to a 
reasonable amount of cross-examination. 


In the event that statistics are introduced as to the amount of false 
weighing detected in prior years during routine weighing investigations, 
a reasonable amount of cross-examination would not, of course, include 
the right to cross-examine as to particular instances of such false weigh- 
ing. Again, it is important to recognize that we are dealing here with 
legislative facts. It is settled that opportunity for cross-examination is 
required “if but only if adjudicative facts are in dispute.” Davis, Admin- 
istrative Law Treatise (1970 Supp.), § 7.04, p. 323. See, also, Davis, Ad- 
ministrative Law Treatise (1958 and 1970 Supp.), §§ 15.02, 15.03, 
15.05, 15.06, 15.10, 15.12, 15.14. “[MJany agencies have formulated 
procedures for receiving opinion and written evidence with only limited 
opportunity for cross-examination.” Gellhorn, “Rules of Evidence and 
Official Notice in Formal Administrative Hearings,” Duke Law Journal, 
Vol. 1791, No. 1, p. 6. 


Although the Administrative Law Judge erred in excluding the “back- 
ground” legislative type evidence offered by the complainant in this 
case, the case will not be remanded to the Administrative Law Judge in 
view of the additional expense and delay that would result. '* Moreover, 
since I was administrator of the Packers and Stockyards Act regulatory 
program from 1962 to January 1971, I am thoroughly familiar with 
such “background” facts. * [End of quotation from Jn re J. A. Speight]. 


*® Respondents cannot complain about the absence of such facts being in the record, inter 
alia, because the complainant was willing to set forth on the record the relevant “legisla- 
tive” facts, but the material was not included in the record because of the respondents’ 
strenuous objections to such evidence. In any event, it is settled that in devising a remedy, 
an agency “is not confined to the record of a particular proceeding.” Labor Board v. Seven- 
Up Co., 344 U.S. 344, 348-349. 


*® The Speight decision then sets forth at length the “background facts” on which I relied 
(33 Agr Dec at 314-317, 321-330). 
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For reasons set forth above, the Department’s policy to receive back- 
ground evidence to aid in determining the appropriate sanction will be 
continued. 


Judge Weber states (DeBoer decision, p. 61A): 


It appears that the particular facts of a case are not always the primary con- 
sideration: 


“In any case, the weight that I will give to the Administrative Law Judges’ 
determination as to the sanction will depend upon the extent to which it 
appears, either from the record or from his prior experience, that he was 
fully informed as to all of the ‘legislative’, background facts relevant to the 
particular type of violation involved in the case.” In re J. A. Speight, supra, 
at 317, (emphasis added). 


The above quotation from the Speight case does not support Judge 
Weber’s preliminary observation that the “particular facts of a case are 
not always the primary consideration.” The particular facts of a case are 
always the most important consideration in determining the sanction. 
This is recognized in the Department’s sanction policy (In re Braxton M. 
Worsley, 33 Agr Dec 1547, 1567 (1974); Appendix A, supra, pp. 19a- 
20a, 23a), which states that— 


* * 


* in general, there should be a reasonable relationship between the sanc- 
tion and the unlawful practices found to exist. ‘* In other words, the more se- 
rious the violation, the more severe should be the sanction. Even though pun- 
ishment for the sake of punishment is not a relevant consideration in the field 
of administrative law, the principle of having a reasonable relationship between 
the violation and the sanction still has validity in a case of this nature. This is 
because in order to achieve the major Congressional purposes of the regulatory 
program, it is more important to deter serious violations than minor violations. 
Hence a severe sanction for a serious violation will have a greater deterrent ef- 
fect than a milder sanction for a lesser violation, and thus will tend to effectu- 
ate the major objectives of the regulatory program. (Footnote omitted). 


e Ge 


In determining whether one case is comparable to another, all of the relevant 
facts and circumstances must be considered, such as the nature of the viola- 
tions, the nature of the respondents’ businesses, the respondents’ prior record 
as to violations, the deliberateness of the violations, prior warnings given to the 
respondents, etc. 


The quotation from the Speight case set forth by Judge Weber does 
not in any manner change the fact that the particular facts of a case are 
the primary consideration in determining the sanction. However, since 
Judge Weber has called attention to the above quotation from the 
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Speight case, without revealing the setting of the statement, a brief ex- 
planation of the matter is appropriate. 


In decisions filed October 29, 1971, and April 12 and July 20, 1972, I 
established a new policy for the Department urging the introduction of 
evidence to assist the Administrative Law Judges and the Judicial Offic- 
er in determining the sanction that should be imposed for a particular 
violation. In re American Fruit Purveyors, Inc., 30 Agr Dec 1542, 1596, 
fn. 39 (1971); In re Sy B. Gaiber & Co., 31 Agr Dec 474, 505, fn. 20 
(1972); In re Sy B. Gaiber & Co., supra, on petition for reconsideration, 
31 Agr Dec 843, 847-850 (1972). These decisions set forth in detail the 
types of sanction evidence that should be received in our Department’s 
administrative proceedings (see section IX, supra). They were specifical- 
ly brought to the attention of our Department’s Administrative Law 
Judges. Nonetheless, in a hearing held on September 7, 1972, one of our 
Department’s Judges refused to permit the complainant to introduce the 
specific type of sanction evidence that I had ruled was admissable. As a 
result, I remanded the proceeding to receive such evidence. In re Profes- 
sional Commodity Service, Inc., 32 Agr Dec 585 (decided March 16, 
1973). 


The hearing in the Speight case quoted above by Judge Weber (DeBoer 
decision, p. 61A) was held on March 7 and 8, 1973, less than 6 months 


after Judge Weber had come to the Department of Agriculture without 
any prior legal or administrative experience with the Department’s stat- 
utes. In the Speight hearing, complainant attempted to introduce the 
type of evidence I had requested to aid in determining the appropriate 
sanction. Specifically, the complainant’s attorney stated (Speight hear- 
ing record, Tr. 544): 


The purpose of it would be to establish that there is a problem with this type 
of violation in this area, that it is a serious problem, who would be hurt by this 
type practice, and how badly they might be hurt. 


The purpose would not be to recommend a specific sanction. 


The complainant’s attorney cited the decisions of the Judicial Officer 
ruling that such evidence is admissible, stating (Speight hearing record, 
Tr. 540-541): 


Your Honor, under the decisions of the Judicial Officer of the Department of 
Agriculture specifically in re: Naycor [Gaiber] Company, et al 31 A.D. 843, in 
re: American Fruit Purveyor’s Incorporated, 30 A.D. 1542, we are permitted to 
introduce into the record testimony of this sort. In fact, he suggested that we 
do so to aid the Administrative Law Judge and the Judicial Officer in determin- 
ing the seriousness of the violation, if one is found to exist, and, if one is found 
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to exist, to aid them in their determination of what sanction, if any, should be 
imposed. 


If I did not attempt to offer this evidence into the record, I would be negligent 
in my duties, and I am attempting to do so through this Witness. 


Nonetheless, Judge Weber excluded the sanction evidence offered by 
the complainant. 7° My comment in the Speight case, quoted above, was 
meant to send a message to the Office of Administrative Law Judges 
that if they persisted in excluding such sanction evidence, I would give 
no weight to their recommendations as to the sanction unless they had 
prior experience giving them the type of knowledge discussed in section 
VIII of this Appendix, supra. In other words, I would make the deter- 
mination as to the appropriate sanction on the basis of the “particular 
facts in the case,” but without regard to any recommendation by an un- 
informed Administrative Law Judge. ”" 


X. Subordinate role of an Administrative Law Judge. 


Judge Weber states (DeBoer decision, p. 35): 


To tie the hands of the Administrative Law Judge by strong precedent, but 
regularly compromise before formal hearing of the issues, tends to abuse the 
formal adjudicatory hearing process and could be considered as making a mock- 
ery of the safeguards sought to be achieved in the Administrative Procedure 
Act (5 USC 550). 


This statement was made in the context of comparing the average civil 
penalty in default and litigated Horse Protection Act cases to the much 
smaller average civil penalty in consent cases under the Act (discussed in 
section VI, supra). Since Judge Weber is not critical of the consent set- 
tlements, presumably he believes that to “tie the hands of the Adminis- 
trative Law Judge by strong precedent” in the litigated proceedings 
“could be considered as making a mockery of the safeguards sought to be 
achieved in the Administrative Procedure Act” (5 USC 551 et seq.). 


20 Some of our Department’s Administrative Law Judges have a view that is unique (as far 
as I can tell from discussions with administrative officials from other agencies), viz., that 
they are not bound by the policy set forth in the Department’s published decisions as to the 
admissibility of evidence. See, e.g., In re Corona Livestock Auction, 36 Agr Dec 116, 1166, 
1168 (1977), remand order, in which one of our Judges said at a disciplinary hearing: 


Simply because the Judicial Officer has said that he would like certain facts 
to be entered in certain cases doesn’t impress me at all. I decide what evidence 
will be taken in the case. That is what I mean. 


21 Cf. Environmental Def. F., Inc. v. Environmental Pro. Agcy., 489 F.2d 1247, 1253 
(C.A.D.C.), in which the Court noted that “the examiner himself had no particular exper- 
tise” with respect to certain matters. 
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However, Judge Weber’s view misconceives the role of an Administra- 
tive Law Judge. An Administrative Law Judge’s function is not to deter- 
mine policy. It is to ascertain the facts and apply the policy set forth by 
the agency in its rules and formal decisions. As stated in In re J. Ace- 
vedo & Sons, 34 Agr Dec 120, 143 (1975), affirmed sub nom. J. Acevedo 
& Sons v. United States, 524 F.2d 977 (C.A. 5): 


The Supreme Court stated in Universal Camera Corp. v. Labor Board, 340 
U.S. 474, 494, quoting from the Attorney General’s Committee on Administra- 
tive Procedure: 


In general, the relationship upon appeal between the hearing commissioner 
and the agency ought to a considerable extent to to be that of trial court to 
appellate court. 


The subordinate relationship of the Administrative Law Judges to the agency 
is stated in Davis, Administrative Law Treatise (1958), §10.06, as follows: 


The status of the examiner should and does depend upon his functions. His 
two main functions are to preside and to prepare the intermediate (initial 
or recommended) decision. Both functions are definitely subordinate. 


a 


* * * 


To exalt the examiner to a position equal to or above that of the agency and 
to make him altogether independent of the agency would be clearly incom- 
patible with the examiner’s necessarily subordinate functions and with the 
agency’s continued responsibility. 


The Chief Administrative Law Judge for the Federal Power Commis- 
sion recognized that an Administrative Law Judge is “bound by his agen- 
cy’s rulings and directives, and that the final decisional responsibility 
lies in the agency” (see section I, supra). 


Hence for an agency to “tie the hands” of an Administrative Law 
Judge by strong precedent as to the agency’s policy is entirely proper 
and consistent with the “safeguards sought to be achieved in the Admin- 
istrative Procedure Act.” Only an Administrative Law Judge who did 
not understand his “subordinate” role in the administrative adjudicatory 
process would feel aggrieved by the constraints of strong agency prece- 
dents. 


To conclude this lengthy reply to Judge Weber’s views expressed in 
the DeBoer decision, his charges are based (i) on milk cases that are total- 
ly irrelevant because no violations were involved and no sanctions im- 
posed; (ii) on a complete distortion of the holdings in a number of cases, 
including quotations taken out of context; (iii) on a misunderstanding of 
the holdings in a number of cases; (iv) on knowing not how little he 
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knows as to certain matters essential to determine what sanction is 
needed to effectuate the purpose of a regulatory statute; (v) on a failure 
to appreciate the need to consider all of the relevant facts and circum- 
stances, including the size and nature of the respondent’s business; (vi) 
on generalizations from particular programs in which, because of their 
history and nature, sanctions near the maximum limit have been im- 
posed, or circumstances that would be regarded as mitigating in other 
programs are not so regarded; and (vii) on a failure to appreciate that an 
Administrative Law Judge is not a policymaker, but rather a factfinder, 
who is to apply the agency’s policy to the facts. 


It is not difficult to preceive that Judge Weber and I do not agree as to 
the severity of sanctions needed to effectuate the purposes of the regula- 
tory programs administered by this Department. For example, in Jn re 
Southwest Produce, 34 Agr Dec 160 (1975), affirmed sub nom. South- 
west Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5), the respondent com- 
mitted 65 serious payment violations over a 15-month period. It received 
many letters and telephone calls from complainant and a personal visit 
by one of complainant’s employees warning of disciplinary action if the 
violations continued. The payment violations continued even after the 
formal complaint was issued. Notwithstanding the Department’s sanc- 
tion policy, which requires the imposition of severe sanctions for serious 
and repeated violations, Judge Weber issued an Order suspending the 
firm’s license for only 14 days, and suspended the suspension unless the 
firm committed future violations. I suspended the firm’s license for 70 
days, and did not suspend the suspension. This illustrates the antitheti- 
cal and irreconcilable nature of our views and philosophies. But since the 
Judicial Officer speaks for the Secretary, it is Judge Weber’s duty to ap- 
ply the Department’s sanction policy as it has been set forth in the Judi- 
cial Officer’s decisions, notwithstanding his absolute aversion to the pol- 


icy. 


(No. 19,123) 
In re ROBERT J. STEVENS. AWA Docket No. 75. Decided March 27, 1979. 


Order of dismissal 


Decision by Victor W. Palmer, Administrative Law Judge. 
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Upon consideration of complainant’s motion that the complaint filed 
herein on April 4, 1977 be dismissed in that further action in this matter 
is no longer necessary, the motion is granted. 


Accordingly, the complaint is dismissed without prejudice. 
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Horse Protection Act 


SWANN, FRED V. HPA Docket No. 91. Consent order — San- 


Timmons, Davip and Topsy GREEN. HPA Docket No. 80. Con- 
sent order — Sanction 


(No. 19,124) 


In re DAVID TIMMONS and TOBY GREEN, HPA Docket No. 80. Decided 
April 20, 1979. 


Consent order 


Respondents have consented to issuance of the order herein against them in connection 
with the showing and exhibition of a sored horse. Respondent David Timmons is 
assessed therefor a civil penalty of $500.00, and respondent Toby Green is assessed 
therefor a civil penalty of $750.00. 


Alexandra Maravel, for complainant. 
Respondent David Timmons, pro se. 
John H. Norton, III, Shelbyville, TN, for respondent Toby Green. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under the Horse Protection Act (15 U.S.C. 1821 et 
seq.), hereinafter referred to as the “Act”. A complaint issued by the 
Administrator, Animal and Plant Health Inspection Service, pursuant to 
the Rules of Practice Governing Formal Adjudicatory Proceedings Insti- 
tuted by the Secretary Under Various Statutes (7 CFR 1.130 et seq.), 
hereinafter referred to as the “Rules of Practice”, was served upon each 
of the respondents named herein. This decision is entered pursuant to 
the consent decision provision of the Rules of Practice (7 CFR 1.138). 


The respondents admit the jurisdictional facts alleged in the com- 
plaint and the findings of fact set forth herein. Respondents waive a 


hearing and further procedure in this matter and consent to the issuance 
667 
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of this decision agreed upon between the parties for the purpose of set- 
tling this matter. 


FINDINGS OF FACT 


1. Respondent David Timmons is an individual residing at 501 Aveni- 
da Largo, Newport Beach, California 92660, who was at all times 
material herein part owner of a horse known as “Joe’s Delight”, herein- 
after referred to as the “horse”. 


2. Respondent Toby Green is an individual residing at 507 Foxhall 
Drive, Shelbyville, Tennessee 37160, who at all times material herein 
was part owner of the horse of which he had custody and over which he 
had control. 


3. On November 9, 1976, the horse was exhibited by respondents at 
the 20th Annual Southern Championship Charity Horse Show in Mont- 
gomery, Alabama, in which show the horse had been entered and to 
which show the horse had been transported for exhibition. 


4. At the time of the events described in paragraph three above, the 
horse was “sore” as that term is defined in the Act. 


5. Respondents specifically deny that they sored the horse and that 
they had any knowledge that the horse was sore on or before November 
9, 1976. 


CONCLUSIONS 


Respondents’ admission of the jurisdictional facts alleged in the com- 
plaint and the parties’ consent to the issuance of this decision without 
further procedure, warrant the entry of such decision in this matter. 


Respondent David Timmons is assessed a civil penalty in the amount 
of $500. Respondent Toby Green is assessed a civil penalty in the 
amount of $750. Each penalty shall be payable to the Treasurer of the 
United States by certified check or money order forwarded to Alexandra 
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Maravel, Attorney, Marketing Division, Office of the General Counsel, 
South Building, Room 2010, United States Department of Agriculture, 
Washington, D.C. 20250, within 60 days from the date upon which this 
decision becomes effective. 


This decision shall have the same force and effect as a decision entered 
after a full hearing. It shall be final upon issuance and shall be effective 
upon service of the decision upon both respondents. 


(No. 19,125) 
In re FRED V. SWANN. HPA Docket No. 91. Decided April 24, 1979. 


Consent order 


Respondent has consented to issuance of the order herein against him for violation of the 
Act in connection with the showing and exhibition of a sored horse. Respondent is 
assessed a civil penalty therefor in the amount of $1,000.00. 


Patricia V. Fettmann, for complainant. 
Robert M. Harper, Auburn, AL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Horse Protection Act (15 
U.S.C. 1821 et seq.) by a complaint filed by the Animal and Plant Health 
Inspection Service, United States Department of Agriculture, alleging 
that the respondent had violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice appli- 
cable to this proceeding (9 CFR 12.1; 42 F.R. 10959 and 7 CFR 1.138; 42 
F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint, specifically admits that the Secretary has jurisdiction in 
this matter, and consents and agrees for the purpose of settling this pro- 
ceeding to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 
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1. (a) Fred V. Swann, hereinafter referred to as the respondent, is an 
individual whose mailing address is P.O. Box 444, Auburn, Alabama 
36830. 


(b) Respondent, at all times material herein, was the owner of the 
horse known as “Shaker’s Go Boy” which was shown and exhibited on 
November 13, 1976, at the Twentieth Annual Southern Championship 
Charity Horse Show in Montgomery, Alabama, while said horse was 
“sore”, in violation of section 5 (2) (D) of the Horse Protection Act, (15 
U.S.C. 1824 (2) (D) ).* 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent is assessed a civil penalty of $1,000 which shall be payable 
to the Treasurer of the United States by certified check or money order, 
and forwarded to Patricia V. Fettmann, Office of the General Counsel, 
United States Department of Agriculture, Room 2014, South Building, 
Washington, D.C. 20250, within thirty (30) days from the date this or- 
der becomes effective. 


This order shall have the same force and effect as if entered pursuant 
to a full hearing and shall become effective the day upon which service 
of this order is made upon respondent. 


* [Judge’s Footnote] The Consent Order herein was agreed to by the parties after an oral 
hearing was held in this proceeding on March 27 and 28, 1979, before Administrative Law 
Judge Dorothea A. Baker in Montgomery, Alabama. The transcript thereof consists of 384 
pages. Complainant had admitted into evidence Exhibit Nos. 1,2,3A through 3B, and 4A 
through 4B. Respondent had admitted into evidence Exhibit A. Counsel for the parties 
were given the opportunity to submit proposed corrections to the transcript and to file pro- 
posed findings of fact, conclusions, orders and briefs in support thereof. Although the Con- 
sent Order made this unnecessary, it is noted that the uncorrected transcript contains nu- 
merous errors. Complainant’s Exhibit Nos. 4A and 4B, which were to be furnished the 
Hearing Clerk, and as mentioned in Information Statement to Hearing Clerk, filed March 
29, 1979, are not presently in the record file. 
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ALLISON, R.C., Dick ALLIWON, and Estate OF J. O. Fisk, 
d/b/a Mapison County Livestock MARKET. P&S 
Docket No. 5631. Consent order — Sanction 


JACOBSON, GERALD D. P&S Docket No. 5637. Consent order 
— Sanction 


MCARDLE, KENNETH E. P&S Docket No. 5634. Consent order 
— Sanction 


PoE, ROLAND, and Bos WriGcut. P&S Docket No. 5630. Con- 
sent order 


REIN, RonnIE. P&S Docket No. 5633. Consent order 


TYRRELL, JOHN E., JR., and MAuDE B. TYRRELL. P&S Docket 
No. 5636. Consent order — Sanction 


(No. 19,126) 
In re RONNIE REIN. P&S Docket No. 5633. Decided May 1, 1979. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder, 
in the issuance of insufficient funds checks in purported payment for livestock pur- 
chases. Respondent is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
Charles E. Painter, Colorado Springs, CO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 


ture, alleging that the respondent willfully violated the Act and the reg- 
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ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 

pursuant to the consent decision provisions of the rules of practice appli- 

cable to this proceeding (7 CFR 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Ronnie Rein, herein referred to as the respondent, is an individual 
doing business in his own name and as Rein Land and Livestock. Re- 
spondent’s principal place of business is located at Fowler, Colorado, and 
his mailing address is 209 West Park, P.O. Box 276, Fowler, Colorado 
81039. 


2. Respondent is, and at all times material herein was, engaged in the 
business of buying and selling livestock in commerce for his own ac- 
count. Respondent is, and at all times material herein was, a dealer with- 
in the meaning of that term as defined in the Act, and subject to the pro- 
visions of the Act. 


3. Respondent is not registered with the Secretary of Agriculture as a 
dealer, to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent Ronnie Rein, his agents and employees, directly or 
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through any corporate or other device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock without having 
and maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented for 
payment; and 


2. Failing to pay, when due, the full purchase price for livestock. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,127) 


In re R.C. ALLISON, DICK ALLISON, and ESTATE OF J. O. FISK, d/b/a 
MADISON COUNTY LIVESTOCK MARKET. P&S Docket No. 5631. De- 
cided May 4, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act and the regulations in connection with their operations as a market agency and 
dealer thereunder in failing to test their scales for weighing livestock to insure accu- 
racy, and to file test reports thereon. Respondents are assessed therefor a civil 
penalty of $250.00. 


Kenneth Vail, for complainant. 
Daniel W. Olsen, Kansas City, MO, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondent wilfully violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et seqg.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 


The respondents admit the jurisdictional allegations in paragraph I of 
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the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent, for the purpose of set- 
tling this proceeding and for such purpose only, to the entry of this deci- 
sion. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. R.C. Allison, Dick Allison and the Estate of J. O. Fisk, hereinafter 
referred to as the respondents, are partners d/b/a Madison County Live- 
stock Market with their principal place of business located at Huntsville, 
Alabama. Respondents’ business mailing address is P.O. Box 955, 
Huntsville, Alabama 35804. 


2. Respondents are, and at all times material herein were: 


(a) Engaged in the business of conducting and operating the Madi- 
son County Livestock Market stockyard, a stockyard posted under and 
subject to the provisions of the Act; 


(b) Engaged in the business of buying and selling livestock in com- 
merce for their own account and buying and selling livestock in com- 
merce on a commission basis; and 


(c) Registered with the Secretary of Agriculture as a dealer and 
market agency to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondents R. C. Allison, Dick Allison and the Estate of J. O. Fisk, 
individually or as partners, or through any corporate or other device, 
shall cease and desist from: 
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1. Failing to have their livestock scale or scales which are used to 
weigh livestock for the purpose of purchase or sale tested at suitable in- 
tervals to insure accurate weights as required under the Act and the reg- 
ulations; and 


2. Failing to file scale test reports in conformity with the provisions 
of section 201.74 of the regulations (9 CFR 201.74). 


It is further ordered that unless respondents have filed a current scale 
test report on or before the date of service of this order, respondents 
shall, within fifteen (15) days after service of this order upon any or all 
of them, file with the Regional Supervisor, Packers and Stockyards - 
AMS, 1720 Peachtree Street, N.W., Room 635, Atlanta, Georgia 30309, 
a scale test report showing that all scales used by respondents in connec- 
tion with the weighing of livestock for purpose of purchase or sale are ac- 
curate for such purpose. 


Respondents are assessed a civil penalty in the amount of $250.00 pay- 
able by certified check to the Treasurer of the United States. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this order on the respondents. 


Copies of this Decision shall be served upon the parties. 


(No. 19,128) 


In re ROLAND POE and BOB WRIGHT. P&S Docket No. 5630. Decided May 
9, 1979, as to Bob Wright. 


Consent order 


Respondent Bob Wright has consented to issuance of a cease and desist order against him 
for violating the Act and the regulations as a dealer thereunder as found herein. Re- 
spondent Bob Wright is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
James E. Crouch, Hamilton, TX, and 
William B. Deas, Kansas City, MO, for respondents. 


Decision by John G. Liebert, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents willfully violated the Act and the reg- 
ulations issued thereunder (9 CFR 201.1 et seq.). This decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138). 


Respondent Bob Wright admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary has 
jurisdiction in this matter, neither admits nor denies the remaining alle- 
gations, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such purpose 
only, to the entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. (a) Respondents Roland Poe and Bob Wright are partners, doing 
business as Poe and Wright. Their principal place of business is located 
at Hamilton, Texas. Their business mailing address is: P.O. Box 244, 
Hamilton, Texas 76531. 


(b) Respondents Poe and Wright, through this partnership, are, 
and at all times material herein were, engaged in the business of buying 
and selling livestock in commerce. 


(c) Respondents Poe and Wright, by virtue of their partnership 
business, are “dealers” within the meaning of the term as defined in the 
Act. 


(d) Respondent Poe, at all times material herein, was not regis- 
tered with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 


(e) Respondent Wright is, and at all times material herein was, 
registered with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce. 


2. (a) Respondent Wright is, and at all times material herein was, 
also engaged in business as an individual, and conducted this business 
under the trade name Bob Wright Livestock. 


(b) Respondent Wright’s principal place of business, conducted 
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under the trade name Bob Wright Livestock, is also located at Hamilton, 
Texas. 


(c) Respondent Wright, conducting his business under the trade 
name Bob Wright Livestock, is, and at all times material herein was, en- 
gaged in the business of a “dealer”, buying and selling livestock in com- 
merce. 


CONCLUSIONS 


Respondent Wright having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent Bob Wright, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall cease and desist from: 


(1) Weighing livestock at other than their true and correct weights; 


(2) Issuing scale tickets, buyers’ invoices, accounts of sale, or any 
other document evidencing the purchase or sale of livestock, on the basis 
of, or showing, false or incorrect weights for such livestock; 


(3) Paying the consignors, owners, or sellers of livestock on the basis 
of false or incorrect weights; 


(4) Assessing or collecting the purchase price of livestock on the basis 
of false or incorrect weights; and 


(5) Failing to maintain and operate livestock scales owned or con- 
trolled by respondent in such manner as to insure accurate weights, and 
otherwise in strict conformity with the requirements of sections 201.73 
and 201.73-1 (INSTRUCTIONS FOR WEIGHING LIVESTOCK) of the 
regulations (9 CFR 201.73, 201.73-1). 


Respondent Bob Wright, his agents and employees, directly or indi- 
rectly through any corporate or other device, shall prepare and maintain 
accounts, records and memoranda which fully and correctly disclose all 
transactions involved in his business subject to the Packers and Stock- 
yards Act, including: (1) scale tickets and accountings which show the 
true and correct weights of livestock purchased or sold by respondent on 
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a weight basis; and (2) scale tickets otherwise executed in strict conform- 


ity with the requirements of section 201.49 of the regulations (9 CFR 
201.49). 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 19,129) 


In re KENNETH E. MCARDLE. P&S Docket No. 5634. Decided April 19, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violation of the 
Act and the regulations in connection with his operations as a market agency and 
dealer thereunder, in failing to comply with the bonding requirements under the 
Act. Respondent is suspended as a registrant under the Act until he is in full compli- 
ance with the bonding requirements. 

Allan R. Kahan, for complainant. 

David B. Smith, Lexington, NB, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a complaint filed by the Deputy Administrator, 
Packers and Stockyards, Agricultural Marketing Service, United States 
Department of Agriculture, alleging that the respondent willfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
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the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


Complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Kenneth E. McArdle, hereinafter referred to as the respondent, is 
an individual whose mailing address is 1512 Woodlawn, Lexington, Ne- 
braska 68850. 


2. Respondent, at all times material herein, was engaged in the busi- 
ness of a dealer buying and selling livestock in commerce for his own ac- 
count. 


3. Respondent, at all times material herein, was registered as a dealer 
buying and selling livestock in commerce for his own account, and as a 
market agency buying livestock on a commission basis. 


Conclusions 


The respondent having admitted the jurisdictional facts in the com- 
plaint and the parties having agreed to the entry of this decision, such 
decision will be entered. 


Respondent shall cease and desist from engaging in business in any 
capacity for which bonding is required under the Packers and Stock- 
yards Act and the regulations, without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When he has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 


The provisions of this order shall become effective on the sixth day 
after service of this order on the respondent. Copies of this decision shall 
be served upon the parties. 
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(No. 19,130) 


In re GERALD D. JACOBSON. P&S Docket No. 5637. Decided April 24, 
1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violation of the 
Act and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is ordered to cease and desist from said violations, and re- 
spondent is suspended as a registrant under the Act for 30 days and thereafter until 
he is no longer insolvent. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the financial condition of the respondent does not 
meet the requirements of the Act and that the respondent willfully vio- 


lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gerald D. Jacobson hereinafter referred to as the respondent, is an 
individual with his principal place of business located in Hettinger, 
North Dakota, and whose mailing address is Box BC, Hettinger, North 
Dakota 58639. 
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2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent shall cease and desist from: 


(1) Operating as a dealer, in commerce while his current liabilities ex- 
ceed his current assets; 


(2) Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such checks or 
drafts; 


(3) Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in his business as a dealer 
subject to the Act, including a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth; periodic reconciliations of 
his bank accounts; purchase and sale invoices; and cancelled checks. 


Respondent is suspended as a registrant under the Act for a period of 
thirty (30) days and thereafter, until such time as he demonstrates that 
he is no longer insolvent. When the respondent demonstrates that he is 
no longer insolvent, a supplemental order shall be issued in this matter, 
terminating the suspension after the 30 day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
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by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not 
effectively served) shall be the date fixed by a court of competent juris- 
diction which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 19,131) 


In re JOHN E. TYRRELL, JR., and MAUDE B. TYRRELL. P&S Docket No. 
5636. Decided April 24, 1979. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a market agency 
and dealer thereunder as found herein. Respondents are ordered to cease and desist 
from said violations, and respondents are suspended as a registrant under the Act 
for 30 days. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards, AMS, United States Department of Agricul- 
ture, alleging that the respondents financial condition did not meet the 
requirements of the Act and that respondents willfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). This de- 
cision is entered pursuant to the consent decision provisions of the rules 
of practice applicable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. John E. Tyrrell, Jr. and Maude B. Tyrrell, hereinafter referred to 
as the respondents, are partners d/b/a John Tyrrell and Sons, with their 
principal place of business located in Bullville, New York, and whose 
mailing address is Route 17K-Box 28, Bullville, New York 10915. 


2. Respondents, at all times material herein, were: 


(a) Engaged in the business of conducting and operating the John 
Tyrrell and Sons stockyard, a posted stockyard under the Act, herein- 
after referred to as the stockyard, in Bullville, New York. 


(b) Engaged in the business of buying and selling livestock in com- 
merce for their own account, and selling livestock on a commission basis 
at the stockyard; and 


(c) Registered with the Secretary of Agriculture as a market 
agency selling livestock on a commission basis and as a dealer buying 
and selling livestock in commerce. 


CONCLUSIONS 


The respondents, having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


Respondents shall cease and desist from: 


(1) Issuing checks in payment of the net proceeds resulting from the 
sale of consigned livestock without having and maintaining sufficient 
funds on deposit in the bank account upon which tye are drawn to pay 
such checks; and 


(2) Failing to remit to the consignors, when due, the net proceeds re- 
sulting from the sale of consigned livestock sold on a commission basis. 
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Respondents are suspended as registrants under the Act for a period of 
thirty (30) days and thereafter until they demonstrate that they are no 
longer insolvent. When respondents demonstrate that they are no longer 
insolvent, a supplemental order will be issued in this proceeding ter- 
minating the suspension after the thirty (30) day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents: Provided, however, that 
if by any means or device whatever, all or part of the suspension period 
is not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 19,132) 


KAPLAN’S FRUIT & PRODUCE CO., INC. v. OXNARD PRODUCE, INC. PACA 
Docket No. 2-5168. Decided May 1, 1979. 


Contract — failure to prove breach of — Damages — failure to prove — 
Reparation awarded 


Where respondent accepted the lettuce in issue and failed to sustain its burden of proving a 
breach of contract by complainant with respect thereto, and also failed to submit 
evidence in support of its claim for damages, respondent is liable to complainant for 
the contract price, less the $2,830.50 already paid by respondent thereon. Repara- 
tion therefore in the amount of $666.00 is awarded complainant against respondent 
with interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $666.00 in connection with a trans- 
action, in interstate commerce, involving one load of lettuce. 


A copy of the report of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto deny- 
ing the debt alleged owed to complainant. 


Since the amount of damages claimed does not exceed $3,000.00, the 
shortened method of procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Respondent filed a veri- 
fied statement and a brief; complainant filed neither. 


FINDINGS OF FACT 


1. Complainant is a corporation whose post office address is 762 
Market Court, Los Angeles, California. 


2. Respondent, Oxnard Produce, Inc., is a corporation whose post of- 
fice address is P.O. Box 232, Oxnard, California. At all times pertinent, 
respondent was licensed under the Act. 


3. On or about February 8, 1978, in the course of interstate com- 
merce, complainant by oral contract sold to the respondent 666 cartons 
of lettuce, being a perishable agricultural commodity, at an agreed price 
of $5.25 per carton. The lettuce, which had been shipped the previous 
day from a loading point in the State of Arizona, arrived at respondent’s 
place of business on the same day and was accepted. 


4. A federal inspection of the lettuce which began at 11:10 a.m. on 
February 9, 1978 revealed that the lettuce displayed 4% decay. 


5. Respondent has paid complainant $2,830.50 of the purchase price. 


6. Complainant filed a formal complaint on June 21, 1978 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 





KAPLAN’S FRUIT & PRODUCE CO. v. OXNARD PRODUCE 691 
Cite as 38 A.D. 689 

Having accepted the shipment of lettuce, respondent is liable to com- 
plainant for the agreed purchase price less any provable damages suf- 
fered by it as a result of a breach of contract by complainant. Cen. & S. 
Am. Impts. Co. v. W. Indies Fd. & Imptg., 34 A.D. 1015 (1975). Re 
spondent alleges damages of $1,500, however, it has submitted no pro- 
bative evidence on this point. Since respondent has shown no such dam- 
ages, it is therefore liable for the full amount of the purchase price. 
Stockton Tomato Company, Inc. v. Albee Tomato Co., Inc., 28 A.D. 1051 
(1969). Respondent has already paid complainant $2,830.50. This leaves 
a balance still unpaid of $666.00. Respondent’s failure to pay the com- 
plainant this amount is a violation of section 2 of the Act for which 

reparation will be awarded with interest. 


It should be noted that the lettuce was inspected on February 9, 1978 
and that the inspection reflected that the lettuce failed to meet U.S. No. 
1 grade due to excessive decay. This failure is the basis for respondent’s 
claim to have suffered damages. While the inspection certificate does 
indicate that there was minimal damage (4 percent decay versus a tol- 
erance of 3 percent permitted by the grade standards, 7 CFR 2851.2513) 
to the lettuce, respondent’s claim of damage fails for two reasons: First, 
it fails because respondent has failed to prove that the contract called for 
the lettuce to grade U.S. No. 1 rather than not calling for it to meet a 
specific grade; and, secondly, it fails because respondent, as indicated 
above, has failed to support its damage claim by adducing evidence that 
it, in fact, suffered such a loss. 


Within 30 days from the date of this Order, respondent shall pay to 
complainant, as reparation, $666.00, with interest thereon at the rate of 
8 percent per annum from March 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 19,133) 


PACKERS SALES ASSOCIATES, INC. v. PROJECT TRADEWINDS, INC. PACA 
Docket No. 2-5308. Decided May 4, 1979. 


Dismissal of counterclaim untimely filed 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in connection with a transaction involving the shipment of 
chilled citrus fruit sections in interstate commerce. A copy of the formal 
complaint was served on respondent, and respondent filed an answer 
thereto, denying liability and seeking affirmative relief in the form of a 
counterclaim. 


By letter dated March 16, 1979, the Department set forth two grounds 
which would require dismissal of the counterclaim. First, it appeared 
that respondent lacked standing to assert the allegations on which af- 
firmative relief was being sought. Second, it appeared that the Secretary 
lacked jurisdiction over the claim because the counterclaim had not been 
timely filed. 


Respondent was given the opportunity to show cause why the counter- 
claim should not be dismissed on those grounds, but has not done so. 


Accordingly, the counterclaim asserted by respondent in its pleading 
is hereby dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,134) 


In re NORTHEAST PRODUCE Co., INC. PACA Docket No. 2-5006. Decided 
February 27, 1979. 


Flagrant and repeated violations — failure to pay — Publication of facts 


Where respondent purchased and accepted in interstate commerce 452 lots of perishable 
agricultural commodities from 28 sellers for a total of $179,709.50 and failed to pay 
therefor, respondent wilfully, flagrantly and repeatedly violated § 2 of the Act. Re- 
spondent further so violated the Act is failing to pay brokerage fees of $1,250.00 in 
connection with 5 lots of perishable agricultural commodities negotiated in inter- 
state commerce. The facts and circumstances of such violations shall be published. 


Andrew Y. Stanton, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq) (hereinafter 
referred to as the “Act”), instituted by a complaint filed on April 21, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the complaint that during the period June 1976 through 
November 1976, respondent purchased and accepted in interstate com- 
merce from 28 sellers, 452 lots of fruit and vegetables, but failed to 
make payment of the agreed purchase prices totalling $179,709.52. It is 
also alleged in the complaint that during the period September 10, 1976, 
through November 12, 1976, respondent engaged the services of a 
broker in connection with the purchase in interstate commerce of five 
lots of fruit and vegetables, but failed to pay brokerage fees totalling 
$1,250.00. 


A copy of the complaint was served upon respondent, who filed an 
answer thereto on July 7, 1978. However, respondent filed a motion to 
withdraw its answer on November 29, 1978, and such motion was 
granted by the Administrative Law Judge on December 19, 1978. There- 
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fore, the time for filing an answer having run, and upon the motion of 
complainant for issuance of a decision, the following Decision and Order 
is issued without further investigation or hearing pursuant to section 
1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Northeast Produce Co., Inc., is a State of Rhode Island 
and Providence Plantations corporation whose address is 70 Bacon 
Street, Pawtucket, Rhode Island 02860. 


2. Pursuant to the licensing provisions of the Act, license number 
672218 was issued to respondent on June 2, 1967. The license was re- 
newed annually, but terminated on June 2, 1977, when respondent 
failed to pay the annual license fee. 


3. Asis more fully set forth in paragraph 3 of the complaint, respond- 
ent, during the period June 1976 through November 1976, purchased 
and accepted in interstate commerce from 28 sellers, 452 lots of fruit 
and vegetables, but failed to make full payment of the agreed purchase 
prices totalling $179,709.52. 


4. Asis more fully set forth in paragraph 4 of the complaint, respond- 
ent, during the period September 10, 1976, through November 12, 1976, 
engaged the services of a broker, Maurice Trudel Brokerage Co., in con- 
nection with the purchase of five lots of fruit and vegetables in inter- 
state commerce, but failed to make payment for brokerage fees totalling 
$1,250.00. 


CONCLUSIONS 


Respondent’s failure to pay 28 sellers a total of $179,709.52 for 452 
lots of fruit and vegetables purchased and accepted in interstate com- 
merce, and failure to pay a broker $1,250.00 in brokerage fees incurred 
in connection with the negotiation of purchases of five lots of fruit and 
vegetables in interstate commerce, set forth, respectively, in Findings of 
Fact 3 and 4 above, constitute willful, flagrant, and repeated violations 
of section 2 of the Act (7 U.S.C. 499b) for which the Order below is 
issued. 
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ORDER 


A finding is made that respondent has committed willful, flagrant, 
and repeated violations of section 2 of the Act (7 U.S.C. 499b), and the 
fact and circumstances set forth above shall be published. 


This Order shall take effect on the 11th day after this decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this decision will become final without further proceedings 35 days after 
service thereof unless appealed to the Secretary by a party to the pro- 
ceedings within 30 days after service as provided in section 1.145 of the 
Rules of Practice (7 CFR 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,135) 


In re UNITED PRODUCE FARMS, INC. PACA Docket No. 2-5156. Decided 
March 5, 1979. 


Flagrant and repeated violations — failure to pay promptly and in full — 
Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated § 2 of the Act in failing to 
pay promptly and in full for 41 lots of perishable agricultural commodities pur- 
chased and accepted in interstate commerce from 22 sellers for a total of 
$61,956.30, the facts and circumstances of said violations shall be published. 


Diane Langton, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


* The Decision and Order became final April 16, 1979.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on August 3, 
1978, by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It is al- 
leged in the Complaint that during the period May 1977 through 
October 1977, respondent purchased and accepted, in interstate com- 
merce from 22 sellers, 41 lots of fruit and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment promptly 
of the agreed purchase prices, in the total amount of $61,956.30. 

A copy of the complaint was served upon respondent on August 15, 
1978, which complaint has not been answered. The time for filing an 
answer having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued with- 
out further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, United Produce Farms, Inc., is a corporation, whose 
address is Post Office Box 1056, Sanford, Florida 32271. 


2. Pursuant to the licensing provisions of the Act, license number 
761163 was issued to respondent on February 24, 1976. This license was 
renewed annually, but terminated February 24, 1978, when respondent 
failed to pay the required annual license fee. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of May 1977, through October 1977, respondent purchased and 
accepted from 22 sellers, in interstate commerce, 41 lots of fruit and 
vegetables, all being perishable agricultural commodities, but failed to 
make full payment promptly of the agreed purchase prices, in the total 
amount of $61,956.30. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
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the 41 transactions set forth in Finding of Fact No. 3, above, constitutes 
willful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the Order below is issued. 


A finding is made that respondent has committed willful, flagrant and 
repeated violations of Section 2 of the Act (7 U.S.C. 499b), and the facts 
and circumstances set forth above, shall be published. 


This Order shall take effect on the 11th day after this Decision be- 
comes final. * 


Pursuant to the Rules of Practice governing procedures under the Act, 
this Decision will become final without further proceedings 35 days 
after service hereof unless appealed to the Secretary by a party to the 
proceeding within 30 days after service as provided in sections 1.139 
and 1.145 of the Rules of Practice (7 CFR 1.139 and 1.145). 


Copies hereof shall be served upon the parties. 


(No. 19,136) 


In re TOTAL FOOD SERVICE, INC. PACA Docket No. 2-5305. Decided 
April 16, 1979. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for flagrant and re- 
. peated violations of the Act in failing to pay fully and promptly for 46 lots of perish- 
able agricultural commodities purchased and accepted from 12 sellers in interstate 

and foreign commerce. Respondent’s license as a registrant under the Act is re- 


voked. 


Andrew Y. Stanton, for complainant. 
Donald L. Smith, Jacksonville, FL, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


* The Decision and Order became final April 26, 1979.—Ed. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
January 22, 1979, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license due to alleged 
failures by respondent to make full payment promptly to 12 sellers with 
respect to 46 lots of perishable agricultural commodities purchased, re- 
ceived and accepted by respondent in interstate and foreign commerce, 
during the period June 1977, through April 1978, for which respondent 
failed to make full payment promptly of the agreed purchase prices in 
the total amount of $89,133.33. A copy of the complaint was served on 
Respondent. Respondent admits the violations alleged in the complaint 
and consents to the issuance of a decision and order in this case. There- 
fore, pursuant to Section 1.138 of the Rules of Practice, 7 C.F.R. 1.138, 
the following decision and order is issued without further procedure or 
hearing. 


FINDINGS OF FACTS 


1. Respondent, Total Food Service, Inc., is a corporation whose mail- 
ing address is 3003 East 7th Avenue, Tampa, Florida 33675. 


2. Pursuant to the licensing provisions of the Act, license No. 730861 
was issued to respondent on January 24, 1973, and was renewed annual- 
ly. 


3. During the period June 1977, through April 1978, respondent pur- 
chased, received and accepted in interstate and foreign commerce from 
12 sellers, 46 lots of fruits and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices therefore, totalling $89,133.33. 


CONCLUSIONS 


1. Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly of the agreed purchase prices for 46 lots of perishable 
agricultural commodities as set forth in findings of fact 3 above. 
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ORDER 


Respondent’s license is revoked. 


This decision and order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 


(No. 19,137) 


CARGIL PRODUCE COMPANY v. C. H. ROBINSON COMPANY. PACA Docket 
No. 2-5083. Decided April 19, 1979. 


Contracts of sale — total quantity established — Contract prices — under- 
statement of, by broker — reparation awarded for difference 


Where respondent’s only negligence as broker was in its understatement of prices respond- 
ent is liable to complainant for the difference between the actual price and the un- 
derstated price, for a total of $10.00, for which reparation is awarded complainant 
against respondent with interest. 


Counterclaim — Brokerage — entitlement to full amount — Reparation 
awarded 


Where respondent fulfilled its duties as broker in the purchase and sale of 550 packages of 
cabbage, except for understating price per package, respondent is entitled to the full 
amount of brokerage due thereon in the amount of $55.00. Of this amount, com- 
plainant has paid respondent $27.50 The amount due and owing respondent is 
$27.50, for which reparation is awarded respondent against complainant with inter- 
est. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $1,913.75 in connection with the 
sale of a quantity of cabbage in interstate commerce. A timely counter- 
claim was filed in the amount of $27.50 in connection with the subject 
matter of the complaint. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. A copy of the counterclaim was served upon complain- 
ant, which failed to file a reply thereto. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, complainant filed 
an opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Respondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Curtis Weldon Cargil, doing business 
as Cargil Produce Company, whose address is P.O. Box 1146, Uvalde, 
Texas. At the time of the transaction involved herein, complainant was 
licensed under the Act. 


2. Respondent is a corporation, C. H. Robinson Company, whose ad- 
dress is 801 Linn Street, Suite 609, Cincinnati, Ohio. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. On approximately May 23, 1977, respondent, acting as broker, ne- 
gotiated the sale of a quantity of cabbage, in interstate commerce, from 
complainant to Gentile Produce Company (hereinafter, Gentile) and 
Mush & Sons, at a price of $2.75 per bag of medium or jumbo cabbage, 
and $3.35 per carton of medium cabbage, f.o.b. 


4. On approximately May 25, 1977, complainant advised respondent 
that it had secured a truck charging $1.60 per bag and $1.70 per carton 
transportation costs, including mechanical refrigeration. Complainant 
and respondent then agreed that the sale to Gentile and Mush & Sons 
would be on a delivered basis, with the prices consisting of the previous 
f.o.b. prices plus the corresponding transportation costs. It was agreed 
that respondent would receive $.10 per package as brokerage. 
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5. On approximately May 25, 1977, respondent issued memorandums 
of sale to complainant and the two buyers. The memorandum of sale per- 
taining to the contract with Gentile listed 100 bags of jumbos at $4.35 
per bag, 100 bags of mediums at $4.35 per bag, and 100 cartons of medi- 
ums at $4.95 per bag. The memorandum of sale pertaining to the con- 
tract with Mush & Sons listed 100 bags of jumbos at $4.35 per bag, 75 
bags of mediums at $4.35 per bag, and 75 cartons of mediums at $4.95 
per bag. No reference was made to charges for top ice or payment of 
brokerage. Complainant received the memorandums of sale on May 31, 

1977, and made no objection to them. 


6. On May 25, 1977, the truckload of cabbage was shipped from 
Texas, in interstate commerce to the buyers’ places of business in Ohio. 
The truckload contained a total of 305 bags of jumbos, 220 bags of medi- 
ums, and 175 cartons of mediums. 


7. On May 26, 1977, complainant sent an invoice to respondent, 
which was to act as its collection agent, listing prices of $4.35 per bag, or 
$1,326.75 for the 305 bags of jumbos, $4.35 per bag, or $957.00 for the 
220 bags of mediums and $5.05 per carton, or $883.75 for the 175 car- 
tons of mediums. Added to this was a charge of $45.00 for top ice, for a 
total of $3,212.50 


8. The truck arrived at Gentile’s place of business on May 27, 1977, 


where 50 bags of jumbos, 125 bags of mediums, and 100 cartons of medi- 
ums were unloaded. The truck then proceeded to the place of business of 
Mush & Sons, where it arrived later that same day, but Mush & Sons re- 
jected the cabbage intended for it. Notice of rejection was made to re- 
spondent, which informed complainant. Respondent subsequently ar- 
ranged for the sale of the cabbage remaining in the truck to another buy- 
er for $150.00, which sum was retained by the truck driver. 


9. To date, complainant has received $1,228.75 for the truckload of 
cabbage, consisting of $1,256.25 from the 275 packages received and ac- 
cepted by Gentile, with such payment based on the prices listed in re- 
spondent’s memorandums of sale, less $27.50 deducted by respondent 
for brokerage. The $1,228.75 was accepted by complainant as partial 
payment for the truckload of cabbage. Complainant has not received any 
part of the difference between the prices it alleges were contemplated by 
the two contracts, $3,212.50, and the $1,228.75 remitted, less $70.00 
which complainant admits is due respondent for brokerage, for a total of 
$1,913.75. 


10. Respondent accepted the $27.50 deducted by it as partial pay- 
ment for brokerage, but has not received any part of the remaining 
$27.50 it claims to be due and owing. 
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11. An informal complaint was filed on August 16, 1977, which was 
within nine months from the time the cause of action herein accrued. 


12. A formal counterclaim was filed on May 12, 1978, which is based 
on the transaction involved in the complaint. 


CONCLUSIONS 


Complainant claims that respondent induced it to load more cabbage 
than was actually ordered by the buyers, Gentile and Mush & Sons. Re- 
spondent denies this allegation and claims that complainant loaded the 
extra cabbage to fill the truck, and asked respondent to attempt to sell 
arranged by respondent to attempt to sell this extra quantity. In addi- 
tion, complainant contends that the contracts arranged by respondent 
erroneously included a price of $4.95 per carton of mediums, when the 
price should have been $5.05 per carton. Complainant also contends that 
respondent should have formulated contracts rendering the buyers lia- 
ble for the $45.00 cost of top ice, but no such term was included in the 
contracts by respondent. Finally, respondent asserts a counterclaim for 
brokerage fees of $27.50, reflecting the difference between total agreed 
upon brokerage of $.10 per package for the 550 packages it alleges were 
the subject of the contracts, or $55.00, and the $27.50 it has already re- 
ceived. 


Since respondent was acting herein as a broker, not a buyer, it had 
only limited liability concerning the transactions at issue. As stated in 
Baltimore Tomato Co., Inc. v. McCaffrey Bros. Co., Inc., 20 A.D. 630 
(1961), “i]t is generally accepted that an agent must exercise ordinary 
and reasonable care, skill and diligence in the performance of his duties 
and if he negligently fails to do so he is liable to his principal for resul- 
tant damages . . . He does not, however, insure the success of the under- 
taking or guarantee against mistakes or errors in judgment.” Therefore 
respondent is liable to complainant only for losses resulting from its neg- 
ligence in the performance of its broker’s duties. Complainant bears the 
burden of proving such negligence by a preponderance of the evidence. 


In support of complainant’s claim that respondent misinformed it as to 
the amount of cabbage ordered by Gentile and Mush & Sons, complain- 
ant offers its billing (complainant’s exhibit 2) and invoice (complainant’s 
exhibit 3), the latter allegedly sent to respondent on May 26, 1977. 
These documents show the total amount of cabbage ordered to be 305 
bags of jumbos, 220 bags of mediums, and 175 cartons of mediums, for a 
total of 700 packages. In contrast, the amount of cabbage apparently or- 
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dered by the buyers was, with respect to Gentile, 100 bags of jumbos, 
100 bags of mediums, and 100 cartons of mediums, and with respect to 
Mush & Sons, 100 bags of jumbos, 75 bags of mediums, and 75 cartons 
of mediums, for a total of 550 packages. ' That the two buyers ordered 
this quantity is indicated by their failure to object upon receipt of re- 
spondent’s memorandums of sale, purportedly reflecting the terms of 
each contract (complainant’s exhibit 6, complainant’s exhibit 7). When a 
broker’s memorandum is received, but not objected to, it is considered as 
evidence of the contract, although it does not, in itself, constitute the 
contract. See Hanover International Corporation v. Ball Brokerage Co., 
Inc., 34 A.D. 655 (1975). In an affidavit included as part of respondent’s 
answering statement, a representative of Mush & Sons confirmed that 
respondent’s memorandum of sale accurately reflected its order, “[w]e 
received the Brokers Memorandum confirming the terms agreed 
upon... .” The fact that Gentile and Mush & Sons did not object to the 
provisions of their respective memorandums of sale after receiving 
them, in addition to Mush & Sons’ affirmation of its memorandum’s ac- 
curacy, is evidence that, in the view of the two buyers, the memoran- 
dums of sale were an accurate rendition of the terms of the contracts. 
That complainant also was of this opinion is indicated from its admis- 
sion that it received the memorandums of sale on May 31, 1977, and ap- 
parently made no objection to them. On the basis of this evidence, we 
conclude that a total of 550 packages were contemplated by the two con- 
tracts of sale. Complainant, therefore, has failed to meet its burden of 
proving its allegation that respondent was negligent by leading com- 
plainant to believe that the contracts were for 700 packages. 


In order to resolve the question of whether respondent was negligent 
in failing to prepare contracts which included a delivered price per car- 
ton of $5.05 and a provision that the buyers were to be liable for top ice 
in the amount of $45.00, we must also refer to the memorandums of sale 
and complainant’s lack of objection thereto. The memorandums of sale 
called for a delivered price per carton of $4.95, not $5.05, and nowhere 
mentioned that the buyers were to be liable for $45.00 for top ice. Com- 
plainant’s failure to object to these memorandums is evidence that the 
contracts which the memorandums reflect did not render Gentile and 
Mush & Sons liable for the expenses claimed by complainant. Additional 
evidence that the buyers were not obligated under the contracts for top 
ice exists in that, in a delivered sale such as the one here involved, the 
seller is responsible for all transportation expenses, including refrigera- 
tion, until the shipment reaches the contract destination, in the absence 
of any contrary agreement. Uniform Commercial Code 2-319 (1) (b). 


1 The fact that Gentile unloaded 50 bags of jumbos, 125 bags of mediums and 100 cartons 
of mediums (Finding of Fact 8) is irrelevant to the issues dealt with in this decision. 
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However, with respect to the delivered price per carton asserted by re- 
spondent, there is other and more persuasive evidence which tends to 
support complainant’s contention that respondent was negligent in fail- 
ing to include in the contract a price of $5.05 per carton. Respondent ad- 
mitted, in it’s answering statement, that it had initially been informed 
by complainant that cartons of cabbage would be priced at $3.35 f.o.b. 
Respondent admits that, shortly thereafter, it was notified by complain- 
ant that it had obtained a truck and that the sales would, therefore, be 
on a delivered basis, with charges for transportation of $1.70 per carton 
added to the original f.o.b. price. As the delivered price quoted by com- 
plainant totals $5.05 per carton, it is obvious that the $4.95 per carton 
price included in the contract by respondent was erroneous. While it is 
our conclusion that complainant has failed to prove its allegation that re- 
spondent was negligent by formulating contracts that failed to charge 
the buyers for top ice, we must find negligence in respondent’s erroneous 
representation to the parties that the delivered price per carton was 
$4.95, rather than $5.05. 


Having found that respondent was negligent in understanding in the 
contracts by $.10 the price per carton offered by complainant, we must 
now determine the damages resulting from such negligence. It is not dis- 
puted that the only money complainant received from the cabbage at is- 
sue derived from Gentile, which remitted the sum of $1,256.25 (less 
packages, including 100 cartons of mediums. This sum was calculated 
based on the prices listed in the memorandum of sale. Since we have de- 
termined that the price per carton listed in the memorandum of sale was 
deficient by $.10, we find the amount Gentile would have remitted if re- 
spondent had not negligently violated it’s broker’s duty to have been 
$1,266.25 instead of $1.256.25, a difference of $10.00. Respondent’s 
failure to pay such sum is a violation of section 2 of the Act for which 
reparation should be awarded, with interest. 


Turning to respondent’s counterclaim of $27.50 for brokerage, it is 
clear that respondent is due this sum from complainant. In its com- 
plaint, complainant admits that respondent has a right to $70.00 in 
brokerage fees, or $.10 per package, assuming the sale of 700 packages. 
We have determined that, with one minor exception, respondent proper- 
ly negotiated the purchase and sale of 550 packages of cabbage. There- 
fore, at the rate of $.10 per package, respondent is entitled to $55.00 for 
brokerage. As respondent has thus far received $27.50, complainant 
owes respondent an additional $27.50, and complainant’s failure to pay 
this sum is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 
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ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, the sum of $10.00, with interest thereon at 
the rate of 8 percent per annum from July 1, 1977, until paid. 


Within thirty days from the date of this order, complainant shall pay 
to respondent, as reparation, the sum of $27.50, with interest thereon at 
the rate of 8 percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,138) 


VICTOR C. CROW, d/b/a TRIANGLE FARMS v. MR. SPUD, INC., a Texas Cor- 
poration, and JOE C. WILLIAMS, JR., an individual, d/b/a MR. SPUD 
PACKING Co. PACA Docket No. 2-3972. Decided April 19, 1979. 


Contract — existence of — Contract prices — failure to pay in full — 
Reparation awarded against Mr. Spud, Inc. 


Where, prior to March 31, 1975, a contract existed between complainant and respondent 
Mr. Spud, Inc., for all potatoes delivered, complainant is entitled to recover from 
this respondent the contract prices for the potatoes in issue (loads 6-7 and 9 
through 15) as found herein. Accordingly, respondent Mr. Spud, Inc. is liable to 
complainant for the amount of $7,770.95, for which reparation is awarded com- 
plainant against said respondent with interest. 


Agent — authority of — Consignment agreement — failure to prove — Con- 
tract terms — prices — verification of — Invoice prices — failure to pay — 
Reparation awarded against Joe C. Williams, Jr. 


Where respondent Joe C. Williams, Jr., is bound by the actions of his agent with respect to 
the contracts involving loads 16 through 22, this respondent is separately liable to 
complainant for the verified invoice prices thereof. Reparation, therefore, in the 
amount of $9,961.90 is awarded complainant against respondent Joe C. Williams, 
Jr., with interest. 


Counterclaim of Mr. Spud, Inc. — Set off — disallowed and dismissed 
Where respondent Mr. Spud, Inc.’s claim for set off together with its contention that com- 


plainant’s action is wrongfully brought are without merit, the set off claim is dis- 
allowed, and the counterclaim is dismissed. 
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Counter claim of Joe C. Williams, Jr. — Truck repair costs — absence of 
jurisdiction over — Handling expenses — nonentitlement to — Dismissal 


In the absence of jurisdiction by the Secretary over truck repair expenses, and the addi- 
tional absence of a negotiated agreement for handling costs, the counterclaim of re- 
spondent Joe C. Williams, Jr., is dismissed. 


Bonnie L. Luken, Presiding Officer. 
Paul Brown, Sherman, TX, for complainant. 
Roger D. Sanders, Sherman, TX, for respondent Mr. Spud, Inc., 
Respondent Joe C. Williams, Jr., prose. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Complain- 
ant filed a timely complaint requesting an award of reparation jointly 


and severally against the respondents in the amount of $18,317.10 in 
connection with 16 shipments of potatoes transported in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served on each of the parties. The respondents filed a joint answer deny- 
ing liability as alleged in the complaint. Both respondents filed counter- 
claims. 


The oral hearing was held in Sherman, Texas, on February 9-11, 1978. 
Complainant and respondent Mr. Spud, Inc., were represented by coun- 
sel. Respondent, Joe C. Williams appeared pro se. 


FINDINGS OF FACT 


1. Complainant, Victor C. Crow, (hereinafter “Crow”) is an individual 
d/b/a Triangle Farms, whose post office address is Mosca, Colorado. 


2. Respondent, Mr. Spud, Inc., is a corporation whose post office ad- 
dress is 4009 East Warehouse, Grayson County Airport, Denison, Texas. 
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At all pertinent times, Mr. Spud, Inc., was licensed under the Act. 


3. Respondent, Joe C. Williams, Jr., (hereinafter “Williams”) is an 
individual doing business as Mr. Spud Packing, whose post office ad- 
dress is P.O. Box 608, Sherman, Texas. At all pertinent times, Joe C. 
Williams was operating subject to license under the Act. 


4. During 1974, Mr. Ray Mettler (hereinafter “Mettler”) and Mr. 
William Briggeman (hereinafter “Briggeman”) formed a corporation 
known as Mr. Spud, Inc. Both men held stock in the corporation. Both 
held offices within the corporation for some period of time during 1974 
and 1975. During the time of the transaction involved herein, Mettler 
was President of the corporation and Briggeman was Secretary-Treas- 
urer and General Manager of the corporation, Mr. Spud, Inc. operated a 
potato processing plant at the Grayson County Airport. 


5. In the spring of 1974, Crow and his wife visited the offices of Mr. 
Spud, Inc. and became acquainted with Mettler and Briggeman who 
identified themselves as principals and officers of the corporation. Dur- 
ing October of 1974, Briggeman visited Crow’s farm, inspected a quan- 
tity of harvested potatoes, and agreed to purchase a quantity of potatoes 
located in a potato cellar known as the “Booth” cellar for use in Mr. 
Spud, Inc’s. potato processing operation. Crow and Briggeman, on behalf 
of Mr. Spud, Inc., agreed to a rather unique arrangement whereby each 
load of potatoes was ordered separately and the price of each load of po- 
tatoes was to be determined with reference to the fluctuations in the 
price of the fresh potato market. Crow and Briggeman further agreed 
that the price of $1.25 per hundredweight would be paid by Mr. Spud, 
Inc. for Crow’s services in hauling the potatoes from the cellar to the Mr. 
Spud, Inc. location. Shipment of the potatoes was to begin upon request 
by Briggeman. 


6. Although numerous conversations were conducted between Crow, 
his wife, and persons associated with Mr. Spud, Inc., no potatoes were 
requested by Briggeman until early January 1975. 


7. The first load of potatoes was shipped on or about January 7, 1975, 
pursuant to Briggeman’s direction, to a company identified as “Diamond 
C” located in Dallas, Texas. Subsequent to this shipment, Briggeman 
ordered 14 more loads of potatoes from Crow on behalf of Mr. Spud, Inc. 
Of these 15 loads, Mr. Spud, Inc. has not paid for 9 loads. These 9 loads, 
indicated by load number, are as follows: 
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Approximate 
Load No. DateShipped Weight/ewt  Price/cwt Total 


3/9/75 387.4 $1.75 $ 677.95 
3/16/75 430.4 1.75 753.20 
3/18/75 395.8 1.75 692.65 
3/21/75 448.2 1.75 784.35 
3/23/75 381.0 1.75 666.75 
3/24/75 465.0 1.75 813.75 
3/27/75 446.6 1.75 781.55 
3/27/75 413.2 1.75 723.10 
3/31/75 433.8 1.75 759.15 


~ 3801.4 $6652.45 


* The prices listed do not include freight charges of 1.25 hundredweight 
agreed to by the parties. 


8. Prior to March 31, 1975, Mr. Spud Inc. made the following pay- 
ments to Crow for one load of potatoes and for freight on that and other 
loads: check no. 1251 — $1636.80 (for 496 hundredweight at 3.30; check 
no. 1259, February 4, 1975 — $467.50 — February 16, 1975 (freight on 
374 hundredweight potatoes at $1.25 per hundredweight); check no. 
1311 — $485.75, March 4, 1975 (freight on 388.6 hundredweight at 
$1.25 per hundredweight); check no. 1353 — $502.75 — March 26, 1975 
(freight for 402.2 hundredweight at $1.25 per hundredweight). Brigge- 
man signed check no. 1278, Mettler signed the remainder. 


9. On or about February 3, 1975, Crow, after delivering the third load 
of potatoes to Mr. Spud, Inc., met with Williams and Briggeman at Brig- 
geman’s home. Williams, at that time owned and operated‘ Williams 
Truck Sales and Service, a truck transportation company. At this meet- 
ing, Briggeman and Crow discussed the purchase of potato sizing and 
unloading equipment which was then for sale in Kansas. Briggeman ex- 
plained to Crow that utilization of the grading equipment would ex- 
pedite the handling of Crow’s potatoes. Williams apparently partici- 
pated in this discussion. 


10. On or about February 13, 1975, Briggeman and Williams traveled 
to a location in Kansas to inspect the potato sizing equipment. Williams 
paid a portion of the expenses for the trip. Briggeman also financed a 
portion of the trip to Kansas. Williams eventually purchased the potato 
sizing equipment from the seller in Kansas. 


11. On or about February 14, 1975, Crow, his wife and several em- 
ployees accepted the potato sizing equipment purchased by Williams, 
and transported the equipment a portion of the distance to the Grayson 
County Airport in Sherman, Texas. Crow’s truck became disabled during 
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the trip, and Williams transported the machinery the remainder of the 
distance. The potato sizing equipment was delivered to a warehouse 
which, at that time, was leased by Mr. Spud, Inc. but was occupied by 
Williams under a private arrangement between Mr. Spud, Inc. and Wil- 
liams. Crow, Williams, and Briggeman then participated in assembling 
the equipment on the premises. On or about March 19, 1975, the potato 
sizing equipment became operational. From that date forward, every 
load of potatoes was unloaded by flooding the truck bed with water and 
washing the potatoes out into a wash tank supplied by Crow. All subse- 
quent loads were then run over the grading equipment operated pri- 
marily by Williams. Crow at times observed the grading equipment in 
use, and also observed the final graded product. 


12. On March 27, 1975, Crow approached Briggeman concerning pay- 
ment for potatoes delivered. A $2,000 check was offered to Crow by 
Briggeman. Unsatisfied with the offer, Crow met with Briggeman, 
Mettler, and Williams on or about March 31, 1975. At this meeting, Met- 
tler delivered a series of checks to Crow: check no. 1358, for $4,805.65 
contained the notation “Payment in full for all potatoes from Triangle 
Farms to 3-27-75 — 6 loads to plant; check no. 1357 for $744.00 con- 
tained the notation “Payment in full for freight on all loads as of 3-27-75 
— 6 loads to plant”. These checks, along with those discussed in finding 
of fact no. 8 above, constitute payment for load nos. 1-5 and 8. At this 
meeting, Mettler clearly indicated to Crow that the price of Crow’s 
potatoes was too high, and that Mettler intended to write no additional 
checks with respect to Crow’s potatoes. It should have been clear to Crow 
from this conversation that Mr. Spud, Inc. was not going to purchase 
any more potatoes from him. 


13. All shipments of potatoes, except load 1, were shipped under Cer- 
tificates of Privilege secured by Crow from the Area No. 2 Committee 
established pursuant to the “Irish Potatoes Grown in Colorado Market- 
ing Order” (7 CFR Part 948). Of the 16 loads of potatoes involved in this 
dispute (loads 6-7 and 9 through 22), the record reflects that 11 were 
shipped under Certificates of Privilege signed by Briggeman, certifying 
receipt of the loads for Mr. Spud, Inc. The Certificates of Privilege re- 
quired the receiver to certify that the potatoes were used only in a proc- 
essing operation. (7 CFR 948.24, as effective on January 1, 1975.) It 
should be noted that two more certificates received in evidence were not 
signed, and that testimony indicates that all of the shipmerts in dispute 
were made under such certificates. 


14. During the first week of April, Briggeman called Crow on behalf 
of Williams, and requested that a load of potatoes be shipped. There- 
after, 7 more loads of potatoes were delivered by Crow pursuant to Brig- 
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geman’s requests. These 7 loads were ordered from Crow by Briggeman 
acting as Williams’ agent, although this relationship was not disclosed at 
that time. On April 16, 1975, Crow again requested further payment 
from Briggeman, Mettler, and Williams at a meeting in the Mr. Spud, 
Inc. office. Briggeman assured Crow a check would be forthcoming and 
Crow shipped one more load of potatoes. No further payment was re- 
ceived. Crow was not informed of Williams’ financial responsibility for 
these potatoes until sometime in May 1975. However, at various times, 
Briggeman and Williams had led Crow to believe that Briggeman and 
Williams had some kind of business relationship. 


15. The price on the 7 loads of potatoes ordered by Briggeman on Wil- 
liams’ behalf were negotiated by Briggeman and Crow when Briggeman 
requested the loads. These seven transactions may be summarized as 
follows: 


Approximate 
Load No. Date Shipped Weight/cwt Price/cwt Total 


16 4/16/75 469.2 $2.50 $ 938.40 
17 4/6/75 456.8 2.50 913.60 
18 4/6/75 459.2 1.75 803.60 
19 4/14/75 468.4 2.75 1288.10 
20 4/16/75 467.4 4.25 1986.45 
21 4/16/75 458.0 4.25 1946.50 
22 4/17/75 439.0 4.75 2085.25 


$9961 .90 


16. Of the unpaid loads in dispute, Williams graded and bagged loads 
7 through 22. Williams and Briggeman then sold the potatoes on the 
fresh potato market and Williams, subsequent to the initiation of the 
Complaint in this action, submitted an accounting to Crow with respect 
to the proceeds from the sale of these potatoes. The accounting rendered 
was as follows: 


This is a summary accounting the potatoes you sent down here for us to sell for 
you on consignment. 16 truck loads — Rocks, dirt, rot and potatoes 701,940 
Ibs. Sales $18,609.35 


Expenses: 
Freight Inbound: $ 8,774.25 


Freight Outbound: 947.00 (minimum 
break even) 


Processing ($1.00 per cwt) 5,109.60 
Outside unloading 110.35 
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Outside brokerage 402.75 
Commission (20%) 3,721.87 
Total Expense $19,065.82 


Net Proceeds — $456.47 
Undisputed Amount — 456.47 


Please remit to me the above amount. 


cc: PACA File J-5059 
Mr. Raymond Mettler 
Mr. Willard H. Briggeman 
Mr. Bob Fleming, Attorney at Law 


17. Briggeman contacted buyers of potatoes on behalf of Williams, ac- 
complished the sale of the potatoes, used old Mr. Spud, Inc. or Mettler- 
Briggeman Potato Company sales invoices with the original logo crossed 
out on some, on others not crossed out, to reflect sales made ostensibly 
for Mr. Spud Packing. Briggeman admittedly operated as a salesman for 
the sale of the potatoes which were packed and graded by Williams. 


18. The informal complaint was filed within 9 months of the date on 
which the cause of action accrued. 


CONCLUSIONS 


The record supports the conclusion that Briggeman and Crow, from 
January 7 through April 16, 1975, entered into a series of oral contracts. 
Each contract was negotiated telephonically with shipments made sub- 
sequent to the conversations. 


It is equally clear, that Briggeman and Williams collaborated with 
Crow for a period of time in hopes of establishing some type of joint ven- 
ture to grade Crow’s potatoes, sell graded potatoes on the fresh potato 
market, and use the lower grade potatoes in the Mr. Spud, Inc. potato 
processing operation. It is also clear that loads 7-22 were processed by 
Williams, graded and sold for the fresh potato market even though the 
potatoes had been shipped under Certificates of Privilege which re- 
quired that the potatoes be used oniy in a processi.:,, operation. 


Crow has alleged that the respondents are jointly and severally liable 
for the purchase price of the 16 loads of potatoes in dispute. We will deal 
with the liability of each respondent separately. 


I. Mr. Spud, Inc., 
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As to loads 1-5 and 8 of potatoes, no dispute exists. Payment for the 
first load was made on or about February 3, 1975; payment for the re- 
maining loads of potatoes was made, on or about March 31, 1975, by a 
series of checks signed by Mettler. During the meeting at which the 
checks were delivered, Mettler made it clear to Crow that he intended to 
make no further payments for potatoes delivered. As of March 31, 1975, 
14 loads of potatoes had been delivered to the Grayson County Airport 
and one more was intransit. Nine of these loads were processed on the 
Williams grading equipment. Briggeman who had the authority to bind 
Mr. Spud, Inc., for the purchase of potatoes, had ordered each of these 
loads separately and negotiated a price for each load. 


Although loads 7-15 were unloaded on the Williams grading line, the 
sum total of the actions of the principals and officers of Mr. Spud, Inc. 
indicate that Crow could reasonably assume a contractual relationship 
existed between himself and Mr. Spud, Inc. for all 15 loads. Crow had 
met Briggeman and Mettler at the Mr. Spud, Inc. location in the spring 
of 1974, at which time they had made known to him their relationship 
with the corporation. Briggeman had visited Crow’s farm on behalf of 
the corporation and then, prior to shipment of each load of potatoes, 
Briggeman called Crow and negotiated a price on the load. Also, on 
numerous occasions, Briggeman signed Certificates of Privilege indicat- 
ing that Mr. Spud, Inc. received the potatoes. That Mr. Spud, Inc. did not 
actually utilize all of loads 7-15 in its processing operation is im- 
material. The potatoes were unloaded in a warehouse leased by Mr. 
Spud, Inc., and Briggeman’s actions indicate total involvement in the 
purchase and handling of loads 7-15 of the Crow potatoes for Mr. Spud, 
Inc. Respondent Mr. Spud, Inc., claimed that it only purchased the six 
loads of potatoes paid for by Mettler. However, Briggeman and Mettler 
admittedly never made it clear to Crow that some change in the relation- 
ship between Mr. Spud, Inc. and Crow took place prior to March 31, 
1975. Additionally, Mettler confirmed the fact that Briggeman, as Gen- 
eral Manager of Mr. Spud, Inc., prior to March 31, 1978, had power to 
bind it to a purchase contract by paying Crow for those 6 loads of po- 
tatoes. We, therefore, find that Mr. Spud, Inc., is bound by Briggeman’s 
actions on loads 7-15. Pepper Sound Studio, Inc. v. Dunn, 306 F. Supp. 
156 (E.D. Mo. 1969). 


Mettler’s actions at the March 31, 1975 meeting can reasonably be 
interpreted as effectuating a repudiation of whatever arrangement 
existed between Mr. Spud, Inc. and Crow. However, after that meeting, 
Briggeman continued a business relationship with Crow and acted in an 
identical fashion with respect to Crow as he had prior to the March 31, 
1975 meeting. This relationship is discussed below. 
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After the March 31, 1975 meeting however, because Mettler, Presi- 
dent of the corporation, had specifically informed Crow that no further 
payments would be made, Briggeman’s further actions could not bind 
the corporation. Kenneally v. First National Bank of Anoka, 400 F.2d 
838 (8th Cir. 1968) cert. den. 393 U.S. 1063 (1969). Having been told 
that Mettler would authorize no further payments, it could hardly be 
imagined that Crow could reasonably have expected any further rela- 
tionship with Mr. Spud, Inc. 


We find that prior to March 31, 1975 a contract existed between Mr. 
Spud, Inc. and Crow for all loads of potatoes delivered. Therefore, Crow 
is entitled to recover the price of loads 6-7 and 9 through 15 and ship- 
ping costs on loads 10 and 13 from respondent Mr. Spud, Inc. Uniform 
Commercial Code Section 2-709. 


The contract price of loads 6-7 and 9 through 15 was $1.75 per hun- 
dredweight. The total weight on these shipments was 3801.4 cwt. Ac- 
cordingly, we find that respondent Mr. Spud, Inc. is liable for the follow- 
ing damage assessments: 3801.40 hundredweight at $1.75/hundred- 
weight or $6,652.45. Additionally, Mr. Spud, Inc., is obligated for truck- 
ing costs on loads 10 and 13 in the total amount of $1118.50 (894.8 cwt 
x $1.25). We, therefore, find that respondent Mr. Spud, Inc.’s failure to 
pay Crow $7,770.95 ($6,652.45 plus $1118.50) was a violation of section 
2 of the Act for which reparation should be awarded. 


Il. Joe C. Williams, Jr. 


The issue of Williams’ liability is somewhat hazy. Crow maintains that 
Williams is jointly and severally liable with Mr. Spud, Inc. To premise a 
claim on this basis would require a finding that Williams became a party 
to the contract which we have already found to exist between Crow and 
Mr. Spud, Inc. However, there is insufficient evidence on the record to 
conclude that Williams became a party to this contract. 


However, a finding that Williams is separately liable on different con- 
tracts involving loads 16 through 22 can be supported on the record. As 
we noted above, Mettler had made it clear to Crow that Mr. Spud, Inc. 
was not going to purchase any more potatoes from Crow as of March 31, 
1975. The record does show that Briggeman negotiated the delivery and 
contract price on 7 more loads of potatoes and that Williams admits re- 
ceiving these 7 loads. It is also clear in the record that the potatoes, once 
packaged, were sold by Briggeman for Williams. The record also pre- 
sents evidence that Williams permitted Briggeman to act as his agent in 
the purchasing of the potato grading equipment used by him, that Brig- 
geman aided him in setting up the grading equipment and in its oper- 
ation and that Williams, generally, depended on Briggeman’s expertise 
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in the potato industry in the operation of Mr. Spud Packing and that to- 
gether they held themselves out, to Crow, to be engaged in some kind of 
business relationship. Moreover, Williams admitted that the negotia- 
tions for the 7 loads of potatoes in question were negotiated for him by 
Briggeman. We, therefore, hold that Williams permitted Briggeman to 
act as his agent including acting as his agent in the purchase of the 7 
loads of potatoes from Crow. H. M. Newson v. Dixie-Central Produce 
Co., 16 A.D. 1115 (1957); Valley View Cattle Co., v. Iowa Beef Proces- 
sors, Inc., 548 F. 2d 1219 (5th Cir. 1977) reh. den. 551 F.2d 864 (5th Cir. 
1977). 


By determining that Briggeman purchased the potatoes from Crow on 
Williams’ behalf, we are also ruling, contrary to Williams’ claim, that 
there was no consignment agreement between Williams and Crow. Our 
basis for so ruling is Crow’s firm denial of such an agreement, Brigge- 
man’s failure to testify that there was such an agreement, and William’s 
admission that he never negotiated any agreement with Crow. The party 
alleging a consignment must affirmatively prove such an arrangement, 
and Williams has failed to satisfy this burden of proof. R. D. McGinnis 
Produce v. Pinder’s Prod. Co, 28 A.D. 249 (1969). 


The problem with which we are left to deal is to determine exactly 
what the contractual terms were as to the 7 loads of potatoes purchased 


by Williams (16 through 22), and negotiated by Briggeman and Crow. 
Crow testified that the price negotiated on loads 16 and 17 was $2.00 
per hundredweight, $1.75 per hundredweight on load 18 which con- 
sisted of red potatoes rather than russets as were the others, and $2.75 
per hundredweight on load 19. These prices are verified in evidence sub- 
mitted by Crow. Also reflected in the evidence, although not in testi- 
mony is that the price on loads 20 and 21 was $4.25 per hundredweight 
and $4.75 per hundredweight on load 22. The invoice on load 20 also in- 
cludes a freight charge, but there is no indication in the record that Brig- 
geman agreed to a freight payment on this load. As to the prices quoted 
above, there was no contrary testimony from Williams or Briggeman 
other than Williams’ assertion of his having received the potatoes on 
consignment discussed above. Inasmuch as an agent’s actions bind his 
principal, Citizens State Bank v. Western Union Telegraph Co., 172 
F.2d 950 (5th Cir. 1949), we therefore, conclude that Williams is obli- 
gated to Crow in the following amounts: 


Load Date Weight/cwt Price/ewt Amount 


16 4/6/75 469.2 2.00 $ 938.40 
17 4/6/75 456.8 2.00 913.60 
18 4/6/75 459.2 1.75 803.60 
19 4/14/75 468.4 2.75 1288.10 
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4/16/75 467.4 1986.45 
4/16/75 458.0 ; 1946.50 
4/17/75 439.0 2085.25 


$9,961.90 


Williams’ failure to pay Crow the $9,961.90 was a violation of section 2 
of the Act for which reparation should be awarded. 


Ill. Counterclaims 


Mr. Spud, Inc’s. counterclaim and or set-off is based on the theory that 
this action was wrongfully and frivolously brought. We find no basis for 
such a finding. Moreover, such a cause of action is impermissible here. 
We, therefore, disallow the set-off and dismiss the counterclaim. 


Joe C. Williams has claimed a set-off and/or counterclaim for 
$1,400.00 for truck repair fees allegedly due him from Crow and 
$456.47 in fees for washing, grading and selling Crow’s potatoes as well 
as a request for fees expended in defending against Crow’s claim. We 
have no jurisdiction over the truck repair claim and that portion of the 
counterclaim is dismissed. As stated above, we do not find that the ac- 
tion was wrongfully or frivolously brought, and since such a cause of 
action is impermissible here, we, therefore, dismiss that portion of the 
counterclaim. As to the $456.47 claimed for handling the potatoes, we 
find the claim to be unwarranted since Crow, and Briggeman on behalf 
of Williams, did not negotiated any such agreement. That the fee even- 
tually claimed by Williams’ was found reasonable by the U.S. Depart- 
ment of Agriculture officials does not entitle him to a claim for this 
amount. Williams himself admitted that he did not negotiated a fee for 
handling, therefore, he cannot now claim such amounts. 


IV. Attorney’s Fees 


No claim for attorneys fees was made by respondent Mr. Spud, Inc. or 
Crow. Williams claimed fees for time spent representing himself, how- 
ever, not having prevailed, he is not entitled to such an award. 7 U.S.C. 
47.19 (d). Moreover the Rules of Practice governing reparation proceed- 
ings do not provide for award of fees for pro se representation, 7 CFR 


47.19 (d) (2) (i). 


Within 30 days from the date of this order, respondent Mr. Spud, Inc., 
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shall pay to complainant as reparation, $7,770.95 with interest thereon 
at the rate of 8 percent per annum from April 1, 1975 until paid. 


Within 30 days from the date of this order, respondent Joe C. Wil- 
liams, Jr., shall pay to complainant as reparation $9,961.90 with in- 
terest thereon at the rate of 8 percent per annum from May 1, 1975 until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 19,139) 


MANUEL G. TREVINO, d/b/a MANUEL TREVINO v. CLARA LONG HIGGINS, 
d/b/a CLARA’S PRODUCE CO., and JOE HIGGINS. PACA Docket No. 
2-5065. Decided April 19, 1979. 


Acceptance — failure to timely reject — Authorized agent — not liable to 
third persons — Contract — failure to prove breach of — Reparation 
awarded 


Where respondents Clara Long Higgins and Clara’s Produce Co. accepted the tomatoes in 
issue and failed to sustain their burden of proving a breach of warranty by com- 
plainant, said respondents are liable to complainant for the total purchase prices 
thereof. Reparation, therefore, in the amount of $10,657.50 is awarded complainant 
against Clara Long Higgins and Clara’s Produce Co. with interest. 


The Complaint against Joe Higgins is dismissed. 
Prevailing party — award of fees and expenses to 


Additional reparation of $2,111.68 for fees and expenses in connection with the oral hear- 
ing is awarded complainant against respondents Clara Long Higgins and Clara’s 
Produce Co. with interest. 


Andrew Y. Stanton, Presiding Officer. 
Paul G. Fletcher, Homestead, FL, for complainant. 
David R. Foster, Jonesboro, GA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $10,637.50 for two loads of 
tomatoes shipped in interstate commerce. The amount alleged in the 
complaint was subsequently amended to $10,657.50. A timely counter- 
claim was filed by respondents for a sum described only as in excess of 
$3,000.00, based on the transactions involved in the complaint. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondents, who filed an answer thereto, denying liability 
to complainant. A copy of the counterclaim was served upon complain- 
ant, who filed a reply thereto, denying liability to respondents. 


An oral hearing was held in Atlanta, Georgia on December 14, 1978. 
At the hearing, one witness testified on behalf of complainant, who was 
represented by legal counsel, and one witness testified on behalf of re- 
spondents, who were represented by legal counsel. Neither complainant 
nor respondents filed briefs. 


FINDINGS OF FACT 


1. Complainant is individual, Manuel G. Trevino, doing business as 
Manuel Trevino, whose address is State Farmers Market, Florida City, 
Florida. At the time of the transaction involved herein, complainant was 
licensed under the Act. 


2. Respondent, Clara Long Higgins, is an individual doing business as 
Clara’s Produce Co. (hereinafter, Clara’s Produce), whose address is Shed 
23, Unit 7, State Farmers Market, Forest Park, Georgia. At the time of 
the transactions involved herein, Clara’s Produce was licensed under the 
Act. 


3. Respondent Joe Higgins is an individual whose address is Shed 23, 
Unit 7, State Farmers Market, Forest Park, Georgia. At the time of the 
transactions involved herein, Joe Higgins was not licensed but was 
operating subject to license under the Act. 


4. On approximately May 13, 1977, complainant sold to Clara’s Pro- 
duce 499 cartons of tomatoes (hereinafter, “truckload A”), of which 367 
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cartons were priced at $5.00 per carton, 53 cartons priced at $4.00 per 
carton, 77 cartons priced at $3.50 per carton, and 2 cartons priced at 
$2.50 per carton, for a total of $2,341.50, f.o.b. The purchase was made 
on behalf of Clara’s Produce by Joe Higgins while Higgins was present at 
complainant’s place of business. At that time, complainant quoted Hig- 
gins a price of $5.00 per carton. Higgins then inspected the tomatoes, 
loaded them on his truck, and transported them in interstate commerce 
to Clara’s Produce. No complaint was ever made by Clara’s Produce con- 
cerning truckload A until the filing of the answer herein. 


5. On approximately May 16, 1977, Joe Higgins, acting for Clara’s 
Produce called complainant and purchased 1400 cartons of tomatoes, of 
which 1,316 cartons were priced at $6.00 per carton and 84 cartons were 
priced at $5.00 per carton, for a total of $8,316.00, f.o.b. (hereinafter, 
“truckload B”). 


6. On May 16, 1977, truckload B was subjected to a federal/state in- 
spection at the point of shipment. The inspection revealed no decay. 


7. Truckload B was shipped in interstate commerce to Clara’s Pro- 
duce, and there subjected to a federal inspection on May 18, 1977, at 
10:55 a.m. The inspection revealed the following, in pertinent part: 


WHEREINSPECTED State Farmers Market, Stall 2, row 23-26 


Products Inspected: Fresh TOMATOES in cartons with various brands 
stamped “M. Trevino Tomatoes P.O. Box 493 Palmetto, Fla. Cartons stamped 
to denote size (Large, Ex Large, Lg and Lgr. noted). Applicant states: 1093 car- 
tons Lg and Lgr. Green, 223 cartons Ex Large Green, and 84 Large Pinks. 


Condition of Load: Stacked on platform at above location. 


Quality: Each lot: Mature, clean, generally well formed, well developed and 
generally smooth. Pink lot: Grade defects average 13% mostly scars. Green lot: 
Grade defects average 10% mostly scars. 


Condition: Pink lot: Average approximately 30% green and breakers, 20% 
turning and pink, and 25% light red and red. Average 3% soft tomatoes. Decay 
ranges 10 to 32%, average 23% Gray Mold Rot and Bacterial Soft Rot in most- 
ly advanced, some early stages. Damage by sunken, disclosed areas over 
shoulders average 5%. Green Lot: Average approximately 60% green and 
breakers and 35% turning pink. Decay average 3%. Damage by sunken, dis- 
colored areas over shoulders average 1%. 


Grade: Pink Lot: Meets quality requirements, but fails to grade US combina- 
tion only account of condition. Green lot: US Combination. 
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8. Several weeks later, complainant made a telephone call to respond- 
ents, requesting payment, and was told by Joe Higgins that there were 
condition problems with truckload B. No complaints were made by re- 
spondents regarding truckload B until that time. 


9. To date, complainant has not received any part of the $10,657.50 it 
claims to be due and owing for the two shipments. 


10. An informal complaint was filed on September 9, 1977, which 
was within nine months from the time the causes of action herein ac- 
crued. 


11. A formal counterclaim was filed on May 8, 1978, involving the 
same transactions upon which the complaint is based. 


CONCLUSIONS 


The evidence offered by respondents is very limited, due to the failure 
of any representative of respondents, other than their counsel, to appear 
at the December 14, 1978, hearing. Since complainant objected to the in- 
troduction of respondents’ answer into evidence, it was not admitted, in 
accordance with section 47.15 (f) (4) of the Rules of Practice (7 CFR 
47.15 (f) (4) ). Therefore, the answer has been given no evidentiary con- 
sideration whatsoever, being considered only as it serves to prevent a de- 
fault. 


The first issue to be dealt with is the liability of Joe Higgins on the 
contracts entered into with complainant which the are the subject of this 
proceeding. At the hearing, both representatives of complainant, 
Matilda Trevino Gonzales and Manuel Trevino, testified that although 
the two transactions at issue herein stemmed from contracts entered 
into between complainant and Joe Higgins, they were continually aware 
that Joe Higgins was acting as a representative of Clara’s Produce, and 
not as an independent broker. (See transcript p. 28, 29, 69, 100). There- 
fore, Joe Higgins is free from liability, as an authorized agent who 
makes a contract in the name and on the account of a competent princi- 
pal incurs no liability to third persons. George Arakelian Farms v. 
Leonard O'Day Company and/or O-K Distributors, 31 A.D. 1395 (1972). 


With respect to the liability of Clara’s Produce for truckload A, it is al- 
leged by complainant that Joe Higgins, while present at complainant’s 
warehouse on May 13, 1977, ordered 499 cartons of tomatoes, inspected 
them, and then loaded them onto his truck for shipment to Clara’s Pro- 
duce. There is no evidence that Clara’s Produce made any objections to 
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truckload A prior to the institution of this action by complainant, or that 
truckload A failed in any way to conform to the contract terms. We, 
therefore, conclude that Clara’s Produce accepted truckload A and is lia- 
ble for the full contract price therefor of $2,341.50. 


Complainant alleges that on May 16, 1977, Joe Higgins called and pur- 
chased 1400 more cartons of tomatoes for Clara’s Produce, for a total 
price of $8,316.00 f.0.b., and that a truckload of tomatoes meeting the 
agreed upon terms was shipped to Clara’s Produce that same day. Truck- 
load B arrived at Clara’s Produce shortly thereafter, as is evident from 
the fact that truckload B was inspected on May 18, 1977, at its place of 
business. Matilda Gonzales gave unrefuted testimony that there was no 
objection made by Clara’s Produce regarding truckload B for several 
weeks after the tomatoes were shipped. (Transcript p. 75). We must, 
therefore, conclude that truckload B was accepted, as an acceptance is 
considered to have occurred upon the receiver's failure to give notice of 
rejection with a reasonable time (7 CFR 46.2 (dd) (3) ) which, in the case 
of truck shipments of fresh fruits and vegetables such as the tomatoes 
involved herein, is eight hours after notice of arrival is given and the 
produce made accessible for inspection (7 CFR 46.2 (cc) (2) ). 


Having accepted the tomatoes in truckload B, Clara’s Produce became 
liable for the contract price less any damages due to complainant’s 
breach of warranty given in this f.o.b. sale. Clara’s Produce must prove 
both the breach and damages by a preponderance of the evidence. The 
Kunkel Co., Inc., v. Bearman Fruit Company, 34 A.D. 1902 (1975). The 
May 18, 1977, federal inspection shows an average decay of only 3% for 
1,316 cartons, the “green lot”, with the remaining 84 cartons comprising 
the “pink lot” exhibiting an average of 23% decay. Therefore, if we 
examine truckload B in its entirety, we find the average decay to be only 
slightly more than 3%, which is insufficient to indicate a breach of war- 
ranty by complainant. We, therefore, conclude that Clara’s Produce has 
failed to meet its burden of proving a breach of warranty by complainant 
and is, thus, liable for the entire contract price for truckload B of 
$8,316.00. 


The failure of Clara’s Produce to pay a total of $10,657.50 to complain- 
ant for the two truckloads of tomatoes at issue is a violation of section 2 
of the Act for which reparation should be awarded with interest. 


Respondents have filed a counterclaim, but have not specifically set 
forth the basis for the counterclaim, nor submitted adequate evidentiary 
support for such counterclaim. It must, therefore, be dismissed. 


Complainant has submitted a claim for fees and expenses allegedly in- 
curred in connection with the oral hearing in the amount of $2,111.68. 
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Respondents have not filed objections to this claim. As complainant is 
the prevailing party, and all the items listed in its claim appear reasona- 
ble, in accordance with section 47.19 (d) of the Rules of Practice (7 CFR 
47.19 (d) ), complainant will be awarded the entire amount of its claim. 


Within 30 days from the date of this order, respondent Clara Long 
Higgins, d/b/a Clara’s Produce Co., shall pay to complainant, as repara- 
tion, the sum of $10,657.50, with interest thereon at the rate of eight 
percent per annum from June 1, 1977, until paid. 


Within 30 days from the date of this order, respondent Clara Long 
Higgins, d/b/a Clara’s Produce Co., shall pay to complainant as addi- 
tional reparation for fees and expenses the sum of $2,111.68, with 
interest thereon at the rate of eight percent per annum from the date of 
this order, until paid. 


The complainant against Joe Higgins is hereby dismissed. 


The counterclaim of respondents Clara Long Higgins, d/b/a Clara’s 
Produce Co. and Joe Higgins against complainant is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(19,140) 


ANDREW SMITH Co. v. BENSON PRODUCE Co. PACA Docket No. 2-5326. 
Decided April 20, 1979. 


Order of dismissal — petition in bankruptcy filed 


Dennis Becker, Presiding Officer. 
Complainant prose. 
Jerry Kanter, Kansas City, KS, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation of $3,804.43 
against respondent in connection with transactions in interstate com- 
merce involving shipments of lettuce. A copy of the formal complaint 
was served upon respondent and respondent has not filed an answer 
thereto. 


Complainant is a partnership composed of Andrew Smith, Smith 
Farm Market, Inc., and LDL Investments, Inc., doing business as 
Andrew Smith Co., whose address is 20170 Anza Dr., Salinas, Califor- 
nia. Respondent is an individual, Herbert D. Benson, Jr., doing business 
as Benson Produce Co., whose address is 123 E. 5th Street, Kansas City, 
Missouri. Respondent was licensed or was subject to license under the 
Act at the time of the transaction or transactions involved herein. 


Prior to the issuance of a Default Order in this proceeding, the Depart- 
ment was advised that respondent had filed in the United States District 
Court, Western District of Missouri, a voluntary petition in bankruptcy. 
The Department was advised that in respondent’s schedule of unsecured 
creditors, filed in the bankruptcy proceeding, complainant is listed as 
due to exact amount claimed by complainant in the formal complaint 
herein. 


Bankruptcy Rule 401 provides for an automatic stay against continu- 


ing an action involving a debt once a party has filed a petition of bank- 
ruptcy. Therefore, it would appear that at this time no useful purpose 
would be served by holding the matter in abeyance pending the outcome 
of the bankruptcy proceeding before issuing a default order. Accordingly 
the complaint herein is dismissed without prejudice. 


Copies hereof shall be served upon the parties. 


(No. 19,141) 


G & S PRODUCE Co., INC. v. NIAGARA FRONTIER SERVICES, INC. PACA 
Docket No. 2-4345. Decided April 20, 1979. 


Suitable shipping condition — breach of warranty of — Rejection — proper 
and timely — Acceptance of partial shipment — at request of seller not con- 
stituting acceptance of whole — Dismissal 
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Where complainant breached the contract with respect to the Romaine lettuce respond- 
ent’s rejection of the total shipment, Romaine and Iceberg, was proper and timely. 
And, where respondent later agreed to accept the Iceberg lettuce upon request of 
complainant, complainant may not claim wrongful rejection of the Romaine. The 
complaint is therefore dismissed. 


George Whitten, Presiding Officer, 
William T. Tarp, Newport Beach, CA, for complainant. 
Robert J. Castellani, Buffalo, NY, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,720.00 in connection with a 
shipment of Romaine lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer hereto, denying liability to 
complainant. 


Since the amount in controversy does not exceed $3,000.00, the evi- 
dence was submitted in accordance with the shortened procedure, as pro- 
vided in the Rules of Practice (7 CFR 47.20). Pursuant to this procedure, 
complainant filed an opening statement and a brief. 


FINDINGS OF FACT 


1. Complainant, G & S Produce Company, Inc., is a corporation whose 
post office address is P.O. Box 552, Somerton, Arizona. 


2. Respondent, Niagara Frontier Services, Inc., is a corporation whose 
address is 60 Dingers St., Buffalo, New York. At the time of the transac- 
tion in dispute, resondent was licensed under the Act. 
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3. On January 14, 1976, complainant sold, by oral contract in inter- 
state commerce, 900 cartons of Romaine lettuce at $2.50 per carton, and 
164 cartons of Iceberg lettuce at $4.50 per carton, plus 40¢ per carton 
cooling, 10¢ per carton brokerage, and $20 Ryan recorder for a total 
price of $3,540.00, F.O.B. Yuma, Arizona. The contract was negotiated 
by John T. Storm, a broker. 


4. The Romaine and Iceberg Lettuce were shipped by rail from Ari- 
zona on January 14, 1976, and arrived in Buffalo, New York on January 
20, at 10:55 p.m. The car was placed on January 21, 1976 at 9:15 a.m., 
and was released the following day, January 22, 1976, at 10:00 a.m. 


5. On January 23, 1976 at 9:00 a.m., the Romaine was federally in- 
spected at the respondent’s siding. The certificate of inspection reads, in 
relevant part, as follows: 


Products Inspected: ROMAINE LETTUCE, in fiberboard cartons printed, 
“Griffin Lettuce, G & S Produce Co., Somerton, Arizona and Bard, California” 
and stamped, “2 % Doz. Romaine.” Applicant’s Count: 900 cartons. 


Condition of Load: Partly unloaded lengthwise load; 6 to 7 rows, 7 to 8 layers. 
Complete stacks to doorway A end; 9 complete, 1 partial stack B end. 


Temperature of Product: Betweendoors: Top 35°F., Bottom 35°F. 


Condition: Mostly fresh and crisp. Range from 10 to 14 plants per carton, 
average 42% damage by brown discolored, blistered areas affecting midribs of 
4 to 12 outer leaves. No decay. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only account 
condition. 


Remarks: Inspection and certificate restricted to product and lading of 2 
stacks nearest doorway each end of car, and upper 2 layers of remaining stacks. 


6. Immediately following the inspection respondent, through the 
broker, advised complainant that it was rejecting the shipment because 
the Romaine was out of grade. Complainant then offered the Romaine to 
respondent, through the broker, on a delayed billing or an allowance 
basis, which respondent refused. 


7. After being advised of respondent’s refusal to take the Romaine on 
any basis, complainant asked if respondent could use the Iceberg lettuce. 
Respondent replied that it could use the Iceberg lettuce if the car was 
still available for unloading. Respondent’s representative then went to 
see if the Iceberg lettuce could be used and discovered that it had already 
been unloaded by employees of respondent and was being utilized. 


8. Complainant notified respondent that it was not accepting re- 
spondent’s rejection of the Romaine, and that it was diverting the car in 
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an attempt to find another buyer to take the Romaine on consignment. 
Complainant failed to find another buyer, and on January 27, 1976 the 
Romaine was abondoned to the carrier. Respondent has since failed to 
pay the purchase price of the Romaine. 


9. A formal complaint was filed on May 26, 1976, which was within 
nine months of when the cause of action accrued. 


CONCLUSIONS 


Complainant alleges that respondent’s rejection of the Romaine let- 
tuce was wrongful for the following reasons: first, that respondent’s ac- 
ceptance of part of the shipment, i.e. the 164 cartons of Iceberg lettuce, 
precluded rejection of the remaining part of the shipment; second, that 
respondent’s rejection was not within a reasonable time; and, third, that 
the notice of rejection to the complainant was not timely. 


Complainant’s first contention is that acceptance of a part of the ship- 
ment constituted acceptance of the whole. However, respondent alleged 
that after it refused to accept the Romaine on any basis, complainant 
asked if respondent would accept the Iceberg lettuce. This allegation is 
verified by the statement of the broker who conveyed the various mess- 
ages between complainant and respondent at the time of delivery. Hav- 
ing asked respondent to make a partial acceptance, the complainant can- 
not now complain that such was wrongful. 


Regarding the question whether the Romaine conformed to the con- 
tract, it is not clear what the exact terms of the contract were respecting 
the quality of the Romaine. However, in an f.o.b. contract for the sale of 
goods, there is an implied warranty of suitable shipping condition. See 7 
CFR 45.43 (1). The regulations (7 CFR 47.43 (j) ) define “suitable ship- 
ping condition” to mean “that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal deteriora- 
tion at the contract destination agreed upon between the parties.” In this 
case there is no indication of abnormal transportation. In Hogue v. 
Ritter, 25 A.D. 866 (1966), it was decided that Romaine lettuce with an 
average of 32% brown discoloration was not merchantable. In this case 
the federal inspection revealed an average of 42% damage by brown dis- 
colored, blistered areas. Therefore we conclude that the Romaine was 
not in suitable shipping condition and, consequently, did not conform to 
the contract. 
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Complainant alleges that respondent’s rejection of the Romaine was 
wrongful, because not within a reasonable time. This allegation is based 
on sections 46.2 (bb) and (cc) of the regulations (7 CFR 46.2). Section 
46.2 (bb) provides: 


(bb) “Reject without reasonable cause” means in connection with purchases, 
consignments, or joint account transactions: 


(1) Refusing or failing without legal justification to accept produce within a 
reasonable time; 


A reasonable time for acceptance is defined by section 46.2 (cc). 


(cc) “Reasonable time,” as used in paragraph (bb) of this section, means: 


(2) For fresh fruits and vegetables with respect to rail shipments, not to ex- 
ceed 24 hours after notice of arrival and the car has been placed in a location 
where the produce is made accessible for inspection; 


Complainant contends that since the car was placed on January 21, 
1976 at 9:15 a.m., and respondent did not notify complainant of its re- 
jection until 9:00 a.m. on January 23, 1976, there was a 47 hour delay 
which violated the 24 hour rule quoted above. However the crucial 
moment from which the 24 hours begins to run is not only placement of 


the shipment, but also notification to the buyer of arrival. Though the 
buyer is usually notified of impending arrival prior to placement, there 
is no evidence that notification prior to or at placement occurred in this 
case. However the car was released at 10:00 a.m. on January 22, 1976, 
so we may conclude that respondent had notice of arrival sometime prior 
to then. But even allowing for unloading of the Iceberg lettuce from the 
car, we cannot say that the notice of arrival occurred prior to 9:00 a.m. 
on January 22. And, since the rejection occurred at 9:00 a.m. on January 
23, we conclude that it was made within 24 hours of the notice of arrival. 


Finally, complainant contends that since in its view the notice of rejec- 
tion to respondent was not timely, there was in ineffective rejection; 7 
CFR 46.2 (bb) and (cc), cited above, control in this regard, and it is clear 
that since the rejection was timely, it was effective. In addition, under 
section 2-602 of the UCC the rejection was effective. Section 2-602 re- 
quires that the buyer must seasonably notify the seller of its rejection. 
The word “seasonably” is defined in section 1-204 (3) to be “within rea- 
sonable time,” when no agreed time is specified. Respondent notified 
complainant of its rejection at the time of the rejection. Since we have 
decided above that the rejection was within a reasonable time, we con- 
clude that respondent seasonably notified complainant of its rejection in 
accordance with section 2-602 of the UCC. 
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Having concluded that respondent’s rejection of the Romaine lettuce 
was proper and timely, and that notice of the rejection was seasonable, 
the complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 





(No. 19,142) 


GOLDEN HARVEST FARMS, INC. v. STANLEY PRODUCE Co., INC. PACA 
Docket No. 2-4858. Decided April 20, 1979. 


Inspection — failure to obtain — Contract — failure to prove breach of — 
Reparation awarded 


Where respondent accepted the shallots in issue and failed to sustain its burden of proof as 
to breach of contract by complainant, respondent is liable for the contract price, less 
the $517.68 already paid by respondent therein. Reparation therefore in the amount 
of $3,975.12 is awarded complainant against respondent with interest. 


The counterclaim is dismissed. 
Prevailing party — award of fees and expenses 


Additional reparation of $835.00 for fees and expenses in connection with the oral hearing 
is awarded complainant against respondent with interest. 


George Whitten, Presiding Officer. 
Frank J. Testa, San Jose, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent in the amount of $3,975.12 in connection with a 
transaction in interstate commerce involving a shipment of shallots. 


Copies of the Department’s report of investigation were served upon 
the parties. A copy of the formal complaint was served upon respondent, 
which filed an answer thereto, denying liability to complainant and fil- 
ing a counterclaim in the amount of $1,323.13, arising out of the same 
transaction. Complainant did not file a reply to the counterclaim but did 
request an oral hearing. 


An oral hearing was held in San Francisco, California, on September 
14, 1978, at which complainant was represented by counsel. One witness 
testified on behalf of complainant and one witness testified on behalf of 
respondent. 


FINDINGS OF FACT 


1. Complainant, Golden Harvest Farms, Inc., is a corporation whose 
address is 17608 County Line Road, Union Grove, Wisconsin. At the 
time of the transaction involved herein complainant was licensed under 
the Act. 


2. Respondent, Stanley Produce Co., Inc., is a corporation whose ad- 
dress is 1975 Jerrold Avenue, San Francisco, California. At the time of 
the transaction involved herein respondent was licensed under the Act. 


3. On or about March 2, 1977, pursuant to oral contract, complainant 
shipped to respondent 6,240 pounds of dry shallots at a price of 72 cents 
per pound, F.O.B., Union Grove, Wisconsin. The shallots were shipped 
by air freight and arrived on March 4, 1977, and were placed in the stor- 
age of United Airlines. On March 7, 1977, respondent took possession of 
the shallots and placed them in its storage. 


4. On May 17, 1977, the shallots were inspected at Growers Refrig- 
eration Company as to the condition only and found to have 98% decay, 
“Blue Mold Rot in advanced stages. Remaining stock firm and dry.” 


5. A formal complaint was filed on August 29, 1977, which was with- 
in nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The shipment of shallots was accepted by respondent and therefore re- 
spondent became liable to complainant for the purchase price thereof 
less damages resulting from any breach of contract by complainant. 
Antigo Potato Brokerage Exchange v. W. R. Reed Co., Brokers, 18 A.D. 
859 (1959). The burden of proving both breach of contract and resulting 
damages rests upon respondent. M. J. Duer & Co. v. Rothman Pickle 
Products, 20 A.D. 255 (1961). 


Respondent first contends that the amount of shallots ordered by it 
was 5,000 pounds and not 6,240 pounds. Complainant’s president Mr. 
William Drascic testified at the oral hearing that although the original 
discussion between complainant and respondent called for 5,000 
pounds, after the decision was made to ship by air freight rather than by 
truck, the parties agreed to filling the air cargo container to capacity 
which would amount to approximately 6,200 pounds. We find that re- 
spondent purchased 6,240 pounds of shallots. 


Respondent maintains that complainant sent it a sample consisting of 
five pounds of shallots prior to the shipment of March 2, 1977, and that 
the shipment did not conform to the quality of the sample. Respondent’s 
president Stanley A. Corriea testified at the hearing that when the shal- 
lots were received he examined some of the sacks and found that there 
was chaff and “small stuff” that was unsaleable, to the extent of four to 
five pounds in each 32 pound sack. Mr. Corriea stated that at that time 
he called Mr. Drascic and asked him if he wanted a federal inspection 
and was told that it would not be necessary, “that we would work it out 
among ourselves.” Mr. Corriea then testified that because the company 
had on hand approximately 11,000 pounds of French shallots still in 
storage that the Wisconsin shallots were left in storage pending sale of 
the French shallots. Mr. Corriea then stated that: 


When we got some out and shipped them to one of our people that buys from us 
all year long, they called me and said they were sending them back, that they 
were full of mold and decayed and they could not use them, that it would cost 
too much to go through them. So, we took the 25 sacks and went through them 
immediately, culling as we went along, ... When I called Mr. Drascic, he said 
that we would work the problem out. The only thing we could do was try to sell 
them as best we could here in San Francisco. A month later I got a US. inspec- 
tion that showed 98% decayed. 


It is not clear from Mr. Corriea’s testimony when this second conversa- 
tion with Mr. Drascic took place. However, in a letter made a part of the 
report of investigation and dated May 28, 1977, Mr. Corriea stated: 
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... we called him immediately after we unloaded same, and had put 190 sacks 
in cold storage. We opened up five sacks, and found that they were much 
smaller than the sample that had been sent, and they contained an excess 
amount of shell and blue rot in early stages. He said to do the best we could. 
This conversation took place on March 18. 


Apparently there was a complaint made shortly after arrival and then a 
later complaint on March 18, after the 25 sacks were returned. 


Mr. Corriea relies heavily on his allegation that he was told by com- 
plainant that it would not be necessary to get a federal inspection. How- 
ever, the responsibility to get a federal inspection rested upon respond- 
ent since respondent had the burden of proving a breach of contract by 
complainant. We find that respondent failed to establish its allegations 
in regard to the presence of chaff, shell and blue rot in the shallots at the 
time of respondent's first inspection of such shallots. 


We have repeatedly held that expressions such as “do the best you can 
with it”, or similar language, cannot be construed as authorization to 
handle a shipment on consignment for the account of the shipper. Frank 
Gaglione & Son v. Theron Hooker Co., 30 A.D. 528 (1971); Nick Kalen- 
der Farm vy. Royal Palm Produce, 25 A.D. 1171 (1966); Cherokee Pack- 
ing Company v. Dami Brothers, 25 A.D. 384 (1966). We therefore find 
that there was no modification of the original contract. 


The federal inspection made on May 17, 1977, although it shows 98% 
decay, is utterly worthless as an indication of the condition of the shal- 
lots on arrival more than two months prior to such inspection. We are 
forced to conclude that respondent has failed to prove a breach of con- 
tract on the part of complainant and is liable to complainant for the full 
purchase price of the shallots less any payments already made. Respond- 
ent did make a payment to complainant in the amount of $517.68, which 
amount should be deducted from the purchase price of $4,492.80, leav- 
ing a balance due complainant of $3,975.12. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


Complainant filed a timely claim for fees and expenses in connection 
with the oral hearing in the total amount of $1,045 for attorney fees, 
and for subsistence and mileage for complainant’s one witness. Part of 
the amount claimed for attorney fees was three hours at $70 per hour for 
“attorney travel time, San Jose, CA to San Francisco, CA”. This amount 
must be disallowed as it is not our policy to allow attorney fees for time 
spent in travel. A claim could have been made for subsistence and mile- 
age for the attorney but such was not done. The total allowance fees and 
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expenses are therefore $835. Reparation should be awarded for such 
amount. 


Since respondent’s counterclaim was predicated upon its allegation of 
breach of contract which it failed to prove, such counterclaim should be 
dismissed. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $3,975.12, with interest thereon at the rate 
of eight percent per annum from April 1, 1977, until paid. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as additional reparation, $835, with interest thereon at the 
rate of eight percent per annum from the date of this order until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,143) 


L. S. TAUBE & Co. v. JACK M. PALMER. PACA Docket No. 2-5194. De- 
cided April 20, 1979. 


Contract terms — excusing February compliance only — Contract — fail- 
ure to prove breach of — Dismissal 


Under the contract terms, complainant may not be charged with noncompliance for its in- 
ability to ship potatoes to respondent in February since trucks were not available for 
such shipment. However, in the absence of a contract calling for shipment in March, 
complainant may not claim breach of contract by respondent for rejecting the 
March shioment. The complaint is dismissed. 


George Whitten, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $584 against respondent in connection with a contract 
for the sale of potatoes to be shipped interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages does not exceed $3000, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. Neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, L. S. Taube & Co., is a partnership composed of Louis 
S. Taube, Jerry T. Taube, Esther Sue Goldin, and Commerce Bank of 
Kansas City, administrator for the estate of Anne D. Taube. Complain- 
ant’s address is P.O. Box 343, Grafton, North Dakota. 


2. Respondent, Jack M. Palmer, is an individual whose address is 
Shelbyville, Tennessee. At the time of the transaction involved herein 
respondent was licensed under the Act. 


3. On or about October 10, 1977, complainant sold to respondent two 
truckloads of North Dakota State Certified Seed, Kennebec Variety, 
regular blue tag grade, at $3.90 per hundred weight, f.o.b., protecting. 
The trucks were to contain approximately 800 50-pound bags of potatoes 
each. The contract also provided as follows: “TIME OF MAKING SHIP- 
MENT — Feb. shipment 1978, buyer’s option, trucks available, weather 
permitting.” The contract was signed by respondent and by a representa- 
tive for complainant. 
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4. Respondent indicated to complainant that one load of potatoes was 
to be shipped at the beginning of February and one at the end of Feb- 
ruary. The respondent attempted to ship the first load of potatoes at the 
beginning of February but was unable to do so due to a shortage of 
trucks. The first load of potatoes was not shipped until February 21, 
1978. Such load was accepted and:paid for by respondent. On March 6, 
1978, the broker, O. L. Davis, notified complainant by telephone that 
due to complainant’s failure to ship the second load of potatoes respond- 
ent no longer had a need for such potatoes and considered the contract 
cancelled. On the same day complainant was successful in finding a 
truck and notified the broker and respondent that it was ready to ship 
the potatoes and would resell the potatoes for respondent’s account if 

such potatoes were not accepted by respondent. 


5. On March 14, 1978, complainant resold the potatoes for $584 less 
than it would have realized from its contract with respondent. 


6. A formal complaint was filed on July 11, 1978, which was within 
nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant admits its failure to ship the second load of potatoes 
within the time specified in the contract of sale but relies heavily on the 
provision in the contract which stated “trucks available.” The broker in- 
volved in the transaction between complainant and respondent submit- 
ted a letter in which he contended that the “trucks available” provision 
of the contract was invalid because it was not contained in his memoran- 
dum of sale. However, a written contract was entered into between com- 
plainant and respondent and signed by both parties and obviously con- 
stitutes the contract between the parties herein. We have held many 
times that a broker’s memorandum of sale is not the contract between 
the parties but merely evidence of the contract. Great Lakes Packing Co. 
v. Santa Fe Berry Packers, 16 A.D. 818 (1957). 


It is clear that the provision of the contract which specified “trucks 
available” is to be given its full import. However it is also clear that com- 
plainant’s conception of the meaning of this term is erroneous. Such 
terms which act to excuse performance on the part of a promisor are 
common in contracts and their operation is well settled as a matter of 
law. The term as set forth in the contract between complainant and re- 
spondent operates to excuse complainant from his obligation to ship the 
potatoes in February provided that trucks were indeed not available. We 
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are convinced by the evidence submitted in this case that trucks were 
not available at the time that shipment of the second load of potatoes 
was due to be made. Therefore complainant was excused from shipping 
said potatoes. However this does not mean that respondent was obli- 
gated to accept a shipment of such potatoes at a time entirely different 
from the time at which the contract called for shipment. Respondent ob- 
viously would be unable to substantiate an allegation of breach of con- 
tract on the part of complainant for failing to ship the potatoes because 
the contract provision “trucks available” excused complainant from per- 
formance. But, however blameless complainant may be in failing to 
make the February shipment called for by the contract, the fact remains 
that he has not done so. 


Complainant does not have a contract with respondent calling for 
shipment in March. Therefore while complainant is excused from his 
failure to make the February shipment he is not entitled to require re- 
spondent to accept a March shipment which respondent never con- 
tracted to accept, nor is he entitled to collect damages for breach of con- 
tract which does not exist, namely one that calls for shipment of po- 
tatoes in March. See Drown v. White River Levee Dist., 181 Ark. 629, 27 
S.W.2d 793 (1930); Sandry v. Brooklyn School Dist., 47 N.D. 444, 182 
N.W. 689 (1921); and Clark v. Irondequoit Co. & Supply Co., 257 App. 
Div. 63, 11 N.Y.S.2d 869 (1939). The complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,144) 


E.T.L. CORPORATION v. BAKERS SERVICES, INC. PACA Docket No. 
2-5256. Decided April 24, 1979. 


Order granting petition to reopen 


Andrew Y. Stanton, Presiding Officer. 
John Powell, Asheville, NC, for complainant. 
Wayne Yuspeh, Metairie, LA, for respondent. 
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Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), a formal complaint was 
filed on August 29, 1978, and served upon respondent on October 9, 
1978. However, respondent failed to file an answer within 20 days there- 
after, as required by section 47.8 (c) of the Rules of Practice (7 CFR 
47.8 (c) ). On December 11, 1978, a default order was issued, awarding 
reparation to complainant against respondent. In a December 15, 1978, 
telephone call to the Department, respondent requested that the case be 
reopened. On January 16, 1979, an order was issued, staying the Decem- 
ber 11 order, and allowing respondent 10 days from its receipt thereof to 
file a proposed answer to the complaint. On January 11, 1979, respond- 
ent filed a document apparently intended to serve as a petition to re- 
open, proposed answer, and proposed counterclaim, which was served 
upon complainant shortly thereafter. Complainant filed a response on 
February 22, 1979, objecting to respondent’s petition. 


Section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ) provides 
that the Secretary may set aside a default order if an appropriate motion 
is filed within a reasonable time after the time for filing an answer has 
expired and the Secretary concludes that there is good reason for grant- 
ing such relief. We conclude that the petition to reopen herein was filed 
a reasonable time after the date the time for filing an answer expired. 
We also conclude that in view of respondent’s excuse for the default, its 
unfamiliarity with the Rules of Practice, and the nature of its defense to 
the complaint, respondent has set forth good reason why such petition 
should be granted. Accordingly, respondent's petition is hereby granted. 


The document apparently intended as respondent’s proposed answer 
does not comply with the requirements of section 47.8 (b) of the Rules of 
Practice (7 CFR 47.8 (b) ) in that it does not specifically admit, deny, or 
explain each of the allegations of the complaint. Therefore, in accord- 
ance with section 47.25 (e) of the Rules of Practice (7 CFR 47.25 (e) ), re- 
spondent is hereby allowed 10 days from its receipt of this order within 
which to file an answer in compliance with the above-stated provision. 
Failure to do so will result in reinstitution of the December 11, 1978, de- 
fault order. 


On January 17, 1979, a letter and accompanying enclosures were sub- 
mitted by respondent, indicating that on January 10, 1979, respondent 
had filed a “Petition for Damages” with the United States District Court, 
Eastern District, New Orleans Division, alleging the same cause of ac- 
tion asserted in its proposed counterclaim. In a February 28, 1979, let- 
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ter, the Department informed respondent that the maintenance of a pro- 
ceeding in court deprives the Secretary of jurisdiction over the cause of 
action asserted in such proceeding, as prescribed by section 5 (b) of the 
Act (7 U.S.C. 499e (b) ). Respondent was given 10 days from its receipt 
of the letter to show cause why its proposed counterclaim should not be 
dismissed, but no response was filed within the specified time period. 
Therefore, since respondent has failed to show that its action filed in 
federal district court has been dismissed without prejudice, respondent’s 
counterclaim herein must be, and hereby is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,145) 


FRED A. ROSS POTATO & ONION COMPANY v. CHICAGO POTATO CO., INC. 
PACA Docket No. 2-4827. Decided April 24, 1979. 


Order dismissing petition for reconsideration 


Andrew Y. Stanton, Presiding Officer. 
Seward H. French, Idaho Falls, ID, for complainant. 
H. Haskell Lurie, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499 et seq.), an order was 
issued on March 12, 1979, awarding complainant reparation in the 
amount of $6,320, and additional reparation for fees and expenses in the 
amount of $682. Copies of this order were served upon the parties. On 
March 16, 1979, the Department was notified by respondent’s counsel 
that respondent desired to file a petition for reconsideration of the 
order. A stay order was subsequently issued on April 3, 1979, and a peti- 
tion for reconsideration was filed by respondent on March 30, 1979. 


In its petition, respondent makes essentially three arguments. Respon- 
dent argues that the March 12 order failed to acknowledge in its Find- 
ings of Fact that F. E. Baldwin and Company was originally a party re- 
spondent and was claimed by complainant to be a purchaser of the 
potatoes at issue, but was dismissed upon its filing of a Petition in Bank- 
ruptcy; that the order erred in finding respondent liable for violating its 
broker’s duty when such issue was not raised by complainant until its 
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brief; and that such finding was wrongly based on respondent’s failure to 
inform the parties of the destination of the subject potatoes by the 
issuance of a confirmation of sales stating such information, since com- 
plainant undertook to issue his own confirmation of sale while failing to 
include therein that Chicago was the contract destination, including in- 
stead the term “F.O.B. Grade Arrival Final Destination”. 


With respect to the first issue raised by respondent, it is our conclu- 
sion that even assuming that F. E. Baldwin and Company was originally 
a respondent in this proceeding, was alleged by complainant to be a pur- 
chaser, and was dismissed after it filed a Petition in Bankruptcy, these 
factors are not material to the issue with which the hearing in this mat- 
ter was concerned, i.e., the question of respondent’s liability. Therefore, 
the inclusion of one or more findings of fact relating these factors in the 
March 12 order was not required. See Immigration and Naturalization 
Service v. Bagamasbad, 429 U.S. 24 (1976). 


Respondent’s second argument is also without merit. Section 47.23 of 
the Rules of Practice (7 CFR 47.23) provides that the Secretary shall 
issue his order “upon the basis and after due consideration of the 
record.” While complainant did not set forth in its complaint the argu- 
ment that respondent’s liability rested on its violation of its broker’s 
duties in failing to properly inform the parties to the contract of the con- 
tract destination and failing to issue a confirmation of sale containing 
such information, the essential issue, whether the parties were properly 
informed as to the contract destination, was thoroughly discussed at the 
oral hearing. Mr. Ross, testifying on behalf of complainant, stated that 
his agreement with Mr. Gendelman of respondent was that the potatoes 
were “guaranteed to Chicago.” (Tr. 13). Ross was questioned on this 
point by respondent’s attorney, on cross examination, “Q ... My ques- 
tion is, is there anything on this confirmation of sale and invoice that re- 
fers to a specific destination point? A. Just the address of the buyer, 
Chicago, Illinois.” (Tr. 25). Gendelman, testifying for respondent, was 
questioned several times concerning the information conveyed to com- 
plainant by respondent as to the final destination of the potatoes. 
Gendelman insisted he told Ross that Knoxville, Tennessee, was the 
final destination. (Tr. 47, 63, 64). Therefore, we conclude that the record 
contains sufficient evidence to warrant a conclusion being reached in the 
decision and order concerning whether respondent properly performed 
its broker’s duties by correctly informing complainant as to the contract 
destination and by issuing a confirmation of sale containing such infor- 
mation. 


Finally, there is no basis to respondent’s third argument. The term 
“F.O.B. Grade Arrival Final Destination” in the “Confirmation of Sale 
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and Invoice” issued by Complainant is ambiguous; it does not state 
either that Chicago or Knoxville is the ultimate destination. This 
ambiguity is not clarified by the Department’s regulations, which are si- 
lent on the subject. However, it is clear that complainant’s issuance of a 
document entitled Confirmation of Sale And Invoice did not excuse re- 
spondent of its obligations as a broker, which status respondent has 
claimed throughout this proceeding. These obligations are set forth in 
section 46.28 (a) of the regulations (7 CFR 46.28 (a) ), in relevant part, as 
follows: 


“It shall be the duty of the broker to fully inform the parties concerning all of 
the terms and conditions of the proposed contract. After all parties agree on the 
terms and the contract is effected, the broker shall prepare in writing and de- 
liver promptly to all parties a properly executed confirmation or memorandum 
of sale setting forth truly and correctly all of the essential details of the agree- 
ment between the parties... .” 


Even apart from the regulatory mandate, it is clear that a so-called con- 
firmation of sale issued by a seller is not an adequate substitue for a con- 
firmation of sale issued by a broker since, in the latter situation, the 
broker acts as the agent of both the seller and the buyer, and a confirma- 
tion of sale issued by it becomes the act and confirmation of both parties 
(if not objected to). United Fruit and Produce Company v. Aslain & 
Girazian, 16 A.D. 681 (1957). 


Since the arguments put forth by respondent are lacking in merit, as 
demonstrated above, respondent’s petition for reconsideration of the 
order of March 12, 1979, is hereby denied, and the March 12, 1979, 
order is hereby reinstated. 


Copies of this order shall be served upon the parties. 


(No. 19,146) 


TOM LANGE COMPANY, INC. v. MORRIS LODEN, d/b/a L&M VEGETABLE 
DISTRIBUTORS. PACA Docket No. 2-4024. Decided April 24, 1979. 


Duplicate payment — inadvertently made — retention of — Set-off claim — 
untimely filed — dismissal of — Reparation awarded 
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Where complainant’s liability to respondent was $5,552.60, and complainant inadvertently 
made payments to respondent totalling $10,756,40, respondent, as found herein, is 
liable to complainant for $5,203.80 for which reparation is awarded complainant 
against respondent with interest. 


Respondent's set-off claim is dismissed. 


Diane Langton, Presiding Officer, 
LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Leigh Larson, Nogales, AZ, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $5,403.20. The transaction in 
question involved the sale of four trucklots of tomatoes, peppers, 
squash, and peas, all perishable agricultural commodities, in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. In the complaint, complainant alleges it inadvertently 
made duplicate payment to respondent for produce received. Such pro- 
duce was alleged to be reflected in respondent invoices numbered 5858, 
5859, 5860 and 5861, which invoices initially totalled $5,552.60. Com- 
plainant submitted evidence to show the first payment was made in the 
amount of $5,403.20 on March 28, 1974, by check number 410. This 
amount, complaint contends, included a deduction made in error for the 
sum of $149.40, after allegedly receiving authorization from respondent 
for a deduction of $199.40. Complainant also submitted its check num- 
bered 696, which payment in the amount of $5,353.20 was made to re- 
spondent on May 29, 1974, with the alleged proper deduction of $199.40 
included as part of the calculation. Respondent filed an answer to the 
complaint on May 3, 1976, consisting of a general denial to complain- 
ant’s allegation and contending in affirmative defense a set-off in the 
amount of $5,261.48. 


Complainant requested, in turn, that respondent be ordered to submit 
documentation to substantiate its defense of a proper set-off. The docu- 
mentation produced, pursuant to such order, reveals no dispute as to the 
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essential facts concerning the transaction as alleged in the complaint. 
Respondent’s records show that the transaction occurred on the date 
alleged and that respondent received complainant’s first check to the 
amount of $5,403.20 and allocated that check amougst the four invoices 
in accordance with complainant’s breakdown (see exhibit one attached to 
the complaint). Complainant submitted a Motion to Strike and Dismiss 
alleging that the set-off claimed by respondent was not filed within the 
mandatory nine months from the time the cause of action accrued, pur- 
suant to 7 U.S.C. 499f (a). In reply, respondent submitted an Opposition 
to Motion to Strike and Dismiss alleging the set-off was filed in a timely 
manner and requesting an oral hearing. 


Section 6 (a) of the Perishable Agricultural Commodities Act (7 U.S.C. 
499f (a) ) requires that the complaint must be filed with the Secretary of 
Agriculture within nine months after the cause of action accrued. Ac- 
cording to the decision in Sanders and Drake v. Gardner Bros., 31 A.D. 
126 (1972); “This is a jurisdictional requirement and the Secretary has 
no authority to entertain and to decide the merits of a complaint filed in 
excess of that term. This principle also applies to a counterclaim unless 
it arises out of the same transaction or occurrence as that in the com- 
plaint which is timely filed.” In the case at hand, the complaint and the 
set-off do not involve the same transaction. This is evidenced by the 
aforementioned documentation supplied by the respondent. According 
to respondent’s accounting sheet, the set-off amount was a combination 
of all balances respondent alleges complainant continues owing respond- 
ent for a series of seemingly unrelated transactions occurring over a 
period of time extending from December 20, 1973, to March 20, 1974. 
Three of the invoices on this accounting sheet are three out of the four 
invoices listed in the complaint (numbered 5858, 5859, 5860) as reflect- 
ing the transaction in dispute. The balances allegedly due on these in- 
voices totals $149.40, which invoice amounts complainant offers to con- 
cede in its Motion to Strike and Dismiss. As respondent’s answer, within 
which the set-off defense was asserted, was filed February 13, 1976, the 
amounts allegedly remaining due from the other invoiced transactions 
listed on respondent’s accounting sheet were not filed within the Secre- 
tary’s prescribed statute of limitations. Accordingly, complainant’s mo- 
tion to strike paragraph 16 of respondent’s answer is granted, except for 
the aforementioned amount of $149.40. Although complainant asserts 
that respondent authorized a deduction of $199.40, complainant sub- 
mits no evidence in support of its contention. Therefore, complainant’s 
liability extends to a total of $5,552.60. Complainant has already made 
payment to the amount of $10,756.40 to respondent in checks numbered 
410 and 696. 
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As respondent’s set-off has been found untimely filed and as respond- 
ent has come forth with no further defenses to complainant’s conten- 
tions, respondent has, in fact, admitted liability to complainant concern- 
ing the transaction in dispute, except for the aforementioned amount of 
$149.40. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, $5,203.80, with interest thereon at the rate of 8 percent 
per annum from June 1, 1974, until paid. 


Respondent’s set-off is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,147) 


AROOSTOOK MAIN FARMS, INC. v. ROBERT L. BURNETT, JR., d/b/a R. L. 
BURNETT BROKERAGE CO., a/t/a BEST POTATO PRODUCTS Co. PACA 
Docket No. 2-4784. Decided April 25, 1979. 


Contract — failure to prove existence of — Purchaser — actual — Burden 
of proof — failure to sustain — Dismissal 


Where complainant failed to sustain its burden of proof that a contract existed between it- 
self and respondent and that respondent was the actual purchaser of the potatoes in 
issue, the complaint is dismissed. 


Edward M. Silverstein, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $14,213.20 in connection with six 
shipments of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon the respondent who filed an answer thereto denying 
liability. 


The amount claimed in the formal complaint exceeds $3000. However, 
the parties have waived oral hearing therefore the shortened procedure 
provided in section 47.20 of the Rules of Practice (7 CFR 47.20) is ap- 
plicable. Under this procedure the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Department’s re- 
port of investigation. The parties were given an opportunity to submit 
further evidence in the form of sworn affidavits and to file briefs. 
Neither party has done so. 


FINDINGS OF FACT 


1. Complainant, Aroostook Maid Farms, Inc., is a corporation whose 
post office address is P.O. Box 1308, Presque Isle, Maine. 


2. Respondent, Robert L. Burnett, Jr., is an individual doing business 
as R. L. Burnett Brokerage Company, also trading as Best Potato Prod- 
ucts Co., whose post office address is P.O. Box 4012, Virginia Beach, 
Virginia. At the time of the transactions alleged herein the respondent 
was licensed under the Act. 


3. A formal complaint was filed on July 11, 1977, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


In these proceedings, complainant, as the moving party, has the bur- 
den of proving the essential allegations of the complaint including the 
existence of a contract, the terms thereof, a breach by respondent, and 
damages resulting from a breach. Justice v. Milford Packing Co. 34 
A.D. 533, 535 (1975). Complainant, in the instant case, submitted no 
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evidence which can reasonably be construed to establish that a contract 
existed between it and the respondent. 


In its complaint, complainant alleges that during the period March 2, 
1977 through March 18, 1977, it sold, in the course of interstate com- 
merce, by written contract, six loads of potatoes to the respondent. Com- 
plainant further alleges that four of these loads were delivered, on be- 
half of respondent, to a company identified as Nuway Foods located in 
Providence, Rhode Island and that the remaining two were delivered 
directly to respondent’s place of business. In support of these allega- 
tions, complainant has submitted documents which are identified as 
“STANDARD CONFIRMATION OF SALE”. These documents identify 
the buyer as Best Potato Products, 1609 Oakville Avenue, Norfolk, 
Virginia and note the sale as being made by telephone. The documents 
are the sole evidentiary support for complainant’s allegation which were 
submitted by complainant or contained in the report of investigation. 


Respondent, in a sworn answer, has denied making these purchases. 
He alleges in his answer that complainant’s dealings were with his 
father, a Mr. Robert L. Burnett, Sr. Respondent further denies having 
had any business relationships with a Nuway Foods and further states 
that the signature acknowledging receipt on the two shipments sent to 
Virginia was that of his father and not his. Complainant failed to re- 
spond to this verified answer. Moreover, there was no evidence adduced 
in this proceeding by which one could conclude that complainant ever 
sent respondent any notification concerning these transactiors prior to 
the filing of the complaint. Therefore, respondent did not even have the 
opportunity, prior to the filing of the complaint, to deny responsibility. 
Inasmuch as complainant, as the moving party, has the burden of prov- 
ing, by a preponderance of the evidence, that the potatoes were pur- 
chased by respondent, it has failed to sustain its burden of proof. S. Katz 
& Co. v. Giannini Fruit Sales, 18 A.D. 1267 (1959). Since respondent’s 
liability, if any, is predicated upon proof that it was the purchaser of the 
goods involved herein and since that has not been established, complain- 
ant has failed to state a cause of action as to respondent. Royal Packing 
Co. v. Grand Pr. Prod. Brokerage, 34 A.D. 1743 (1975). The complaint, 
therefore, should be dismssed. 


In so ruling, we are not unmindful of our rece: decisions holding 
liable for his father’s activities. See, A. G. Shore Company v. Robert L. 
Burnett, Jr., 37 A.D. 1078 (1978) and Jacobson Produce v. R. L. Burnett 
Brokerage Co., 37 A.D. 1743 (1978). In those cases, however, there was 
evidence adduced by which we could conclude that respondent had, in 
fact, made the purchases. There is no such evidence in this case. 
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ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 19,148) 


DENICE & FILICE PACKING CO. v. SUPER FOOD SERVICES, INC. PACA 
Docket No. 2-5059. Decided April 25, 1979. 


Good delivery — made at destination — Contract — failure to prove breach 
of — Reparation awarded 


Where respondent accepted the peppers in issue and failed to sustain its burden of proof as 
to a breach of contract by complainant, respondent is liable to complainant for the 
full contract price of $1,650.00 for which reparation is awarded complainant against 
respondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the sum of $1,650 in connection with a transaction in interstate com- 
merce involving 300 cartons of green bell peppers. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
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served on respondent, which filed an answer thereto denying liability to 
complainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure provided in the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure the verified 
pleadings of the parties are considered a part of the evidence in the case, 
as is the Department’s report of investigation. In addition, the parties 
were given the opportunity to submit further evidence in the form of 
verified statements. Complainant filed an opening statement. Respond- 
ent did not file an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Denice & Felice Packing Co., is a partnership com- 
posed of Charles D. Filice, Albert B. Denice and Benny P. Denice, Jr., 
whose address is 10001 Fairview Road, Hollister, California. 


2. Respondent, Super Foed Services, Inc., is a corporation whose ad- 
dress is P.O. Box 5248, Orlando, Florida. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On October 22, 1977, complainant sold and shipped to respondent 
300 cartons of green bell peppers at a price of $5.50 per carton f.o.b., or 
a total of $1,650. 


4. After arrival of the peppers at destination respondent accepted 
such peppers and unloaded them into its storage. On October 26, 1977, 
at 10:00 a.m., the peppers were federally inspected at respondent’s ware- 
house with the following results in relevant part: 


Condition of Load: Stacked at above location on pallets. 

Condition of Pack: Cartons well filled. 

Temperature of Product: Various parts of load: 46° F. 

Size: Generally range 2-'2 to 4 inches in diameter and length. No under size. 


Quality: Clean, generally fairly well or well formed, green color. Average 5% 
grade defects, chiefly misshapen or damaged by scars. 


Condition: Clean, generally firm fresh and crisp. From 1 to 14% average 7% 
damage by bruising or cracking. Range 1 to 6% decay, average 3% Gray Mold 
Rot or Bacterial Soft Rot. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only account 
condition. 
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Remarks: Applicant states stock was unloaded from trailer. Inspection and 
certificate restricted to stock in accessible portions of load consisting of 300 
cartons of peppers, as shown above. 


5. On October 27, 1977, the broker who negotiated the sale of the pep- 
pers, North American Produce Distributors, sent the following telegram 
to complainant: 


REFERENCE 300 CARTONS LARGE BELL PEPPERS 4 CORNERS LABEL 
SHIP 10-22-67 DUE TO GOVERNMENT INSPECTIONS SUPER FOODS 
SERVICES ORLANDO FL SENDING 300 PEPPERS TO REDS MARKET OR- 
LANDO FL TO HANDLE FOR YOUR ACCOUNT AND HOLDING YOU RE- 
SPONSIBLE FOR ANY LOSS THAT MAY BE ACQUIRED. 


On October 27, 1977, complainant replied to the above telegram as fol- 
lows with a copy to both the broker and respondent: 


REFERENCE 300 CARTONS LARGE BELL PEPPERS 4 CORNERS LABEL 
SHIPPED OCTOBER 22ND INSPECTION TAKEN 10AM OCTOBER 26TH 
MEATS GOOD DELIVERY SHIPPER NOT ACCEPTING YOUR REJECTION 
OF PEPPERS AND EXPECT PAYMENT IN FULL 


6. A formal complaint was filed on April 21, 1978, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


It is clear that respondent accepted the peppers involved in this pro- 
ceeding and thus became liable to complainant for the full purchase 
price thereof less any damages resulting from any breach of contract on 
the part of complainant which might be proved by respondent. In its 
answer respondent states that the peppers “failed to grade U.S. No. 1 as 
ordered by respondent”. However all the documentation relative to the 
sale of the peppers, including the broker’s memorandum of sale which 
was attached as an exhibit to the opening statement submitted by com- 
plainant and which was not rebutted by respondent, confirm the fact 
that the peppers were sold without any grade designation whatsoever. 
Grade and condition defects in the peppers as shown by the federal in- 
spection after arrival showed an average total of 15%. Although these 
peppers were not sold with any grade designation, the U.S. grade stand- 
ards are a good starting point for ascertaining the amount of defects 
which should be considered acceptable to a commodity sold without ref- 
erence as to grade. The United States standards for sweet peppers (7 
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CFR 2851.3270 et seq.) provide for a tolerance for U.S. Fancy and U.S. 
No. 1 grades of a total of 10% defects of which not more than 2% may be 
for peppers affected by decay. Good delivery of a commodity does not re- 
quire that the tolerances shown by a U.S. grade standard be met at desti- 
nation. For example, where tolerances of 1% or less are allowed for de- 
cay, we have held that, depending on the applicable circumstances, such 
commodity can make good delivery with double or sometimes more than 
double the 1% allowed under the U.S. grade standards. See Pope Pack- 
ing & Sales, Inc. v. Sante Fe Vegetable Growers Cooperative Associa- 
tion, Inc., PACA Docket No. 2-4997 (decided January 15, 1979). When 
the tolerances provided by a U.S. grade standard for a commodity are 
higher, as here, the amount of defects in excess of the published toler- 
ances which would be found to comport with good delivery would not be 
proportionally as great. However, the amount of defects present in the 
subject peppers as shown by the Federal inspection made after arrival is 
clearly within the bounds of good delivery. We find that respondent has 
failed to show a breach of contract on the part of complainant. Respond- 
ent is therefore liable to complainant for the full contract price of the 
peppers or $1,650. Respondent’s failure to pay complainant this amount 
is a violation of section 2 of the Act for which reparation should be 
awarded to complainant with interest. 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $1650, with interest hereon at the rate of 8 
per cent per annum from December 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,149) 


PROCESS SUPPLY COMPANY, INC. v. SUNSTAR FOODS, INC. t/a SNACK 
FooDs DIVISION. PACA Docket No. 2-5098. Decided April 25, 
1979. 
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Contract — failure to prove breach of — Deduction — for down time, not 
justified — Delayed performance — weather conditions — timely notice of 
— Reparation awarded 


In the absence of a breach of contract by complainant with respect to timely arrival of the 
truck involved, respondent’s deduction for down time is unjustified. Therefore, re- 
spondent is liable to complainant for the amount thereof, $1,575.00, for which repa- 
ration is awarded complainant against respondent with interest. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. §§ 499a et seq.). A timely 


complaint was filed in which complainant seeks an award of $1,575.00 
against the respondent in connection with a transaction in interstate 
commerce involving three truck shipments of potatoes from North 
Carolina to Minneapolis, Minnesota. 


A copy of the report of investigation of this Department was served 
upon the parties. A copy of the formal complaint was served upon re- 
spondent, who filed an answer thereto denying liability and asserting an 
affirmative defense. 


The amount claimed in the formal complaint is less than $3,000. 
Therefore the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case as is the Department’s report of investigation. The parties were 
given an opportunity to submit additional evidence in the form of sworn 
statements. Respondent filed such a statement. Neither party filed a 
brief. 


FINDINGS OF FACT 
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1. Complainant is a corporation whose address is 1600 East Washing- 
ton Street, Muncie, Indiana. 


2. Respondent is a corporation whose address is 1780 Shelard Tower, 
Minneapolis, Minnesota. At the time of the transaction alleged herein 
respondent was licensed under the Act. 


3. Pursuant to an oral contract negotiated by Mr. Mike Schricker for 
complainant and Mr. Gary L. Arndt, general manager of respondent, on 
or about June 27 and June 29, 1977, complainant caused to be loaded 
and shipped from North Carolina points to respondent in Minneapolis, 
Minnesota, three truckloads of size A chipping potatoes priced at $3.75 
f.o.b. plus $2.40 freight per cwt. for a total of $6.15 per cwt. delivered. 


4. Two of the trucks made timely arrival in Minneapolis. A third 
truck, scheduled to arrive at 6:00 a.m. on July 1, 1977, was delayed 
when ordered off the road by state police during bad weather. This truck 
did not arrive in Minneapolis until about 9:00 p.m. on that date at which 
time the shipment was accepted by respondent. 


5. Because of the late arrival of this truck respondent was forced to 
shut down its operation for four and one quarter hours on that day idling 
30 employees. 


6. Between September and November 1977 complainant invoiced re- 
spondent for the three shipments at the full contract price, and has now 
received payment therefor except for the amount of $1,575.00 which re- 
spondent took as a deduction because of its claim for down time caused 
by late arrival of the third truck. 


7. Complainant filed a timely informal complaint with the Chicago of- 
fice of the Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, on or about January 10, 1978, within nine months of the accrual of 
its alleged cause of action. 


CONCLUSIONS 


Respondent’s answer to the complaint and its subsequent answering 
statement, both executed by its president, Mr. Charles C. Jensch, are to 
the effect that this sale was on a delivered basis with an agreed delivery 
time. The complaint admits that the truck was “contracted for and was 
scheduled to arrive at 6:00 a.m. on July 1, 1977.” Respondent argues 
that when the complainant, or rather its agent, the trucking company, 
failed to make timely arrival that this was a breach of contract; i.e., in 
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effect, respondent’s position is that this was a sale with timely perform- 
ance guaranteed. We agree that the contract was for delivery at a certain 
time, but there is nothing in the record to cause us to conclude that 
timely arrival was guaranteed to the extent that complainant was bound 
to indemnify respondent for any losses caused by late delivery. 


The complaint itself contains defensive matter on this failure to make 
timely delivery. Paragraph 5 of the complaint contains this statement: 
“Due to severe weather truck driver was ordered to pull off the road by 
state police and respondent was notified by complainant.” Respondent 
attacks this as hearsay, which indeed it is since there is no showing that 
the president of complainant, who executed the complaint, had first 
hand knowledge of what happened to the truck during transit. However, 
the same is true of respondent’s entire case. Its answer and subsequent 
statement are also executed by its president, who does not appear there- 
in as either actor or witness to the events described. Thus a strict exclu- 
sion of hearsay evidence in this case would deprive the record of all 
factual matter upon which a decision could be based. 


To decide the case we must assume that the statements of the parties, 
though hearsay, are fairly reliable. They are verified by the chief execu- 
tive officer of each, who had an incentive, and presumably the means, to 
investigate the facts upon which their claims and defenses are based. In 
the assumption that these pleadings and statements were filed in good 
faith, we are receiving them in evidence despite the hearsay nature of 
both. * 


We can then conclude that the cause of the truck’s delay was as stated 
in the complaint. The case then becomes one of the type generally com- 
prehended by the term “impossibility of performance.” 


Respondent calls the bad weather here a force majeure, but we do not 
regard this as exactly a force majeure case. That would require a conclu- 
sion that weather conditions were, in fact, so severe that timely perfor- 
mance was impossible or impractical. The complainant did not allege 
that this was the case. Its statement is to the effect that the truck was 
stopped by the state police, not by bad weather as such. Thus the case is 
one where the required performance is barred by a valid administrative 
order. We say valid because under emergency conditions a state’s exer- 
cise of its police power to regulate highway traffic is not subject to seri- 
ous question. 


* Respondent’s contention that this deprives it of the right to confront adverse witnesses is 
not well taken. Under PACA Rules of Practice it could have taken the deposition of any 
witness. 
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We believe the case falls under section 2-615 of the Uniform Commer- 
cial Code which, in pertinent part reads as follows: 


§ 2-615. Excuse by Failure of Presupposed Conditions 


Except so far as a seller may have assumed a greater obligation and subject to 
the preceding section on substituted performance: 


(a) Delay in delivery or non-delivery in whole or in part by a seller who 
complies with paragraphs (b) and (c) is not a breach of his duty under a con- 
tract for sale if performance as agreed has been made impracticable by the 
occurrence of a contingency the non-occurrence of which was a basic as- 
sumption on which the contract was made or by compliance in good faith 
with any applicable foreign or domestic governmental regulation or order 
whether or not it later proves to be invalid. 


*s* & &€ 


(c) The seller must notify the buyer seasonably that there will be delay or 
nondelivery.... 


Under this section, whether the order of the state police was valid or 
not makes no difference. A good faith compliance with even an invalid 
order excuses a delay in delivery under ordinary circumstances. This is 
true unless the seller assumed a “greater obligation”; i.e., agreed to in- 
demnify for losses caused by late delivery. We can find nothing in the 
record which would cause us to conclude that this seller did assume such 
a high degree of liability. 


Under the above section of the U.C.C. there is also the requirement of 
seasonable notice to the buyer of a delayed performance. In its answer- 
ing statement respondent says that “[t]here isn’t a hint of anyone notify- 
ing respondent that the potatoes would not arrive at the agreed time.” 
With this we cannot agree. There is an unequivocal statement in para- 
graph 5 of the complaint as quoted above that such notice was given. 
Also in the correspondence attacked to the report of investigation there 
is a copy of a letter from complainant’s president, Melvin C. Fields, to 
the effect that trucker had in fact called respondent, which had then im- 
mediately called the complainant. This letter attached to the investiga- 
tion report, though a self-serving declaration, was never attached by the 
respondent. In its answer respondent neither admitted nor denied para- 
graph 5 of the complaint. The fact that the respondent did not really ad- 
dress itself to the question of notice tends to confirm the above-quoted 
statement from the sworn complaint. We conclude that reasonable no- 
tice was given. 


When entering this contract the parties would normally not have fore- 
seen July weather conditions so severe that the highways would be 
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closed by police order. Respondent has not denied that the complainant 
scheduled the truck so that, under normal conditions, it would have 
made timely arrival. We conclude that complainant was not in breach of 
contract. Complainant was entitled to the full invoice price for all three 
shipments, and is now entitled to a reparation award for the unpaid bal- 
ance. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation the sum of $1,575.00 with interest thereon at 
the rate of 8 percent per annum from August 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,150) 


DIMARE BROTHERS, INC. OF CALIFORNIA v. PHILADELPHIA PRODUCE Co. 
PACA Docket No. 2-5147. Decided April 26, 1979. 


Acceptance — by failure to give notice of rejection — Contract — breach 
of, grade — Consignment agreement — failure to establish — Damages — 
failure to prove — Reparation awarded 


Where respondent accepted the tomatoes in issue and failed to prove damages resulting 
from complainant’s breach of contract, respondent is liable to complainant for the 
contract price of $7,741.00 for which reparation is awarded complainant against re- 
spondent with interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Malcom H. Waldron, Jr., Philadelphia, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $7,741, in connection with the shipment of a 
truckload of tomatoes in interstate commerce. 


A copy of the report of investigation, prepared by the Department, 
was served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto denying liability 
to complainant and asserting a counterclaim against complainant in an 
unspecified amount arising out of the same transaction. Complainant 
filed a reply to.the counterclaim denying any liability to respondent. 


Although the amount claimed as damages exceeds $3,000, the parties 
waived oral hearing and therefore the shortened procedure provided in 
section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. Pursu- 
ant to this procedure complainant filed an opening statement, respon- 
dent filed an answering statement and complainant filed a statement in 
reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, DiMare Brothers, Inc. of California, is a corporation 
whose address is P.O. Box 517, Newman, California. At the time of the 
transaction involved herein complainant was licensed under the Act. 


2. Respondent, Philadelphia Produce Co., is a corporation whose ad- 
dress is 3301 South Galloway Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein respondent was licensed under 
the Act. 


3. On October 10, 1977, complainant sold to respondent one truck- 
load of tomatoes consisting of 521 cartons of extra large and larger 
Typak #1 at $7 F.O.B., and 679 cartons of large Typak #1 at $6 F.O.B., 
or a total of 1,200 cartons for $7,721, plus $20 for a Ryan recorder. The 
tomatoes were subjected to a combined federal-state inspection at New- 
man, California, between the hours of 7:45 p.m. and 9:00 p.m., on 
October 10, 1977, while being loaded onto a truck. Such inspection re- 
vealed in relevant part as follows: 


Product: Tomatoes. 
Loader’s Count: 1,200. 


Containers: Type: 30poundcartons. Markings: Typak 
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Decay: None. 
Grade: U.S. Combination, 85% U.S. No. 1 quality. 


Mature Green. Meets size as marked. Defects average within tolerance. Meets 
Canadian import requirements. 


4. Complainant shipped the truckload of tomatoes to respondent on 
October 10, 1977. Such tomatoes arrived at respondent’s place of busi- 
ness on or about October 16, 1977, and were federally inspected at re- 
spondent’s place of business on such date at 2:20 p.m. while in the pro- 
cess of unloading. Such inspection revealed in relevant part as follows: 


Condition of Equipment: Temperature control unit not in operation. 


Products Inspected: TOMATOES in cartons printed “Typak brand, California 
tomatoes, DiMare Bros., Newman, CA 95360, 30 Ibs net wt” stamped “Grower 
Number 45” and to denote various sizes. Applicant’s count, 1,200 cartons. 


Condition of Load: Through lengthwise load. 3 to 6 rows, 8 and 9 layers. 
Condition of Pack: Well filled, jumble pack. 

Temperature of Product: Various locations 62° F. to 64 ° F. 

Size: Meets size requirements as marked. 


Quality: Mature, clean, well developed, mostly well, many fairly well formed 
and generally smooth. Grade defects average 10%, chiefly scars and mis- 
shapen. 


Condition: Average approximately 15% green and breakers, 55% turning and 
pink, 25% light red and red. Average 3% decay. Damage by slightly sunken dis- 
colored areas generally occurring over shoulders in most samples ranges from 4 
to 18%, in some none, average 8%, including 1% serious damage. 


Grade: Meets quality requirements but fails to grade U.S. No. 1 only account 
condition. 


Remarks: Inspection made during process of partial unloading. 


5. Respondent accepted the tomatoes and has not made any payment 
to complainant. 


6. A formal complaint was filed on April 17, 1978, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges the sale to respondent of the tomatoes as set 
forth in the findings of fact, acceptance of such tomatoes by respondent 
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and respondent’s failure to pay complainant the contract price. Respon- 
dent alleges that the tomatoes were purchased as U.S. No. 1, f.o.b., 
through a broker, that the tomatoes were rejected by respondent after 
arrival because they did not grade U.S. No. 1 on account of condition and 
that respondent notified complainant of such rejection through its 
broker and was advised by complainant through the broker to dispose of 
the merchandise on the best terms possible for the account of complain- 
ant. Complainant denied that it was ever advised that respondent was 
rejecting the load or that it ever authorized respondent to handle the 
load for complainant’s account. In addition complainant denied that the 
tomatoes were sold as U.S. No. 1 or as any other U.S. grade. Respondent 
did not submit any affidavit by the broker nor did it submit a copy of a 
broker’s memorandum of sale. We conclude that respondent has failed to 
meet its burden of proving that it communicated notice of rejection to 
complainant or was authorized to handle the tomatoes for complainant’s 
account. However, as to the issue whether the tomatoes were sold as 
U.S. No. 1, we note the following. The Federal inspection made at desti- 
nation showed the tomatoes were in cartons printed “Typak brand.” 
However complainant’s invoice states the tomatoes were to be “Typak 
#1”. It is clear that the brand name was not “Typak #1” or the tomatoes 
would presumably have been so marked. We have held that where the 
designations No. 1 or No. 2 are used by the parties without qualifying 
words, it will be deemed to mean U.S. No. 1 or U.S. No. 2 as the case may 
be. South Jersey Prod. v. Rotello Prod., 138 A.D. 566 (1954).' We con- 
clude that the subject tomatoes were sold as U.S. No. 1, f.o.b. 


The shipping point inspection shows that the subject tomatoes were 
not U.S. No. 1 at shipping point and that complainant therefore 
breached the contract of sale. Since respondent accepted the tomatoes it 
became liable for their contract price less damages resulting from the 
breach of contract on the part of complainant. The burden of proving 
damages rested upon respondent. The Grower-Shipper Potato Co. v. 
Southwestern Pro. Co., 28 A.D. 511 (1969). 


However, respondent has totally failed to present us with the necessary 
evidence upon which to compute damages. Respondent stated in its 
answer that an accounting of the resale of the tomatoes was promptly 
rendered to complainant. However, respondent did not-offer a copy of 
such accounting into evidence, and no such copy is contained at any 


1 The inference should not be drawn from the above that a brand designation such as “Ty- 
pak # 1” would be deemed not to be the equivalent of a designation of U.S. No. 1. Indeed, it 
is probable that people in the produce industry would consider it the equivalent and that 
upon a proper showing it would be held to be such. The question was not addressed in this 
record. 
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point in the record in this proceeding. Where goods are accepted 
damages are computed on the basis of the difference between the value 
the goods would have had if they had been as warranted and the value of 
the actual goods accepted as shown by the proceeds of a prompt and 
proper resale. Without the necessary proof concerning such resale we 
have no way of computing damages. 


Since respondent accepted the tomatoes and has not proven any dam- 
ages resulting from complainant’s breach, respondent is liable to com- 
plainant for the full contract price of such tomatoes or $7,741. Respond- 
ent’s failure to pay complainant such amount is a violation of section 2 of 
the Act for which reparation should be awarded with interest. 


Since respondent’s counterclaim was based upon its allegation of 
breach of contract on the part of complainant and damages flowing 
therefrom, such counterclaim should be dismissed. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,741 with interest thereon at the rate of 
eight percent per annum from November 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,151) 


NORTH AMERICAN PRODUCE DISTRIBUTORS, INC. v. SUPER FoopD 
SERVICES, INC. PACA Docket No. 2-5222. Decided April 26, 1979. 


Contract — modification of — Protection agreement — established — 
Accounting — losses adequately substantiated — Deduction — from gross 
sales justified — Dismissal 


Where respondent adequately substantiated its losses under the protection agreement, its 
deductions from the gross sales are justified. And, where the original seller has 
allowed complainant one-half the amount deducted by respondent, the complaint is 
dismissed. 
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George S. Whitten, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
in the amount of $545.26 in connection with a transaction involving a 
partial truckload of cherries shipped in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of parties. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
shortened procedure provided in section 47.20 of the Rules of Practice 
(7CFR 47.20) is applicable. Pursuant to such procedure the verified com- 
plaint and answer are considered as evidence in the case as is the Depart- 
ment’s report of investigation. In addition the parties were given oppor- 
tunity to submit additional evidence in support of their respective posi- 
tions by means of verified statements. Neither party did so. Neither 
party filed a brief. 


FINDINGS OF FACT 


1. Complainant, North American Produce Distributors, Inc., is a cor- 
poration whose address is P.O. Box 175, Salinas, California. 


2. Respondent, Super Food Services, Inc., is corporation whose ad- 
dress is P.O. Box 5248, Orlando, Florida. At the time of the transaction 
involved herein respondent was licensed under the Act. 


3. On or about June 13, 1977, complainant sold and shipped to re- 
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spondent 1 partial truckload containing 144 12-row Bing cherries at a 
price of $10.10 per package f.o.b., plus $.35 per package cooling and pal- 
letizing. 


4. After arrival at destination in Orlando, Florida, the cherries were 
inspected in the warehouse of respondent on June 16, 1977, at 3:45 
p.m., with the following results in relevant part: 


Products Inspected: Sweet CHERRIES in lugs label printed, “Pride Pack 
Brand, Cherries, Linden Associated Growers, Linden, Ca., Produce of U.S.A., 
Net Wt. 18 lbs.”, and stamped, “Bing 12 row size and larger”. Applicant 
states . . ., 144 lugs cherries. 


Condition of Load: Stacked at above location. 


Condition of Pack: Cherries: Jumble pack, fairly-well to well filled, cardboard 
liners. 


Temperature of Product: Both Lots: 35-37°F. 


Condition: Cherries: Mostly hard to ripe. From 4 to 40% averages 24% dam- 
age by small to large spots or areas being tan to dark brown discolored and 
many soft and sunken. From 4-20% averages 9% soft cherries. Averages less 
than 1% decay. 


Remarks: Applicant states stock was unloaded from trailer license 171-15T 
Tenn. Lots made accessible for inspection by applicant. 


5. Complainant and respondent entered into a modification of the 
original contract after arrival and inspection of the cherries whereby re- 
spondent was granted full protection against any loss relative to the sub- 
ject cherries. 


6. Between June 17, and July 6, 1977, respondent issued credit slips 
(a large majority were issued on or before June 22, 1977) evidencing the 
return of 121 units of the cherries with total credits being given 
amounting to $1,065.80. Respondent deducted $1,065.32 from its pay- 
ment to complainant for the cherries. Each of the amounts refunded by 
respondent to its customers was less than respondent’s cost under the 
original contract with complainant. 


7. An informal complaint was filed on March 17, 1978, which was 
within 9 months after the cause of action alleged herein accrued. 


CONCLUSIONS 


The party who sold the subject cherries to complainant has entered 
into a settlement agreement with complainant whereby it allowed a 
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deduction from its invoice to complainant of one half of the amount 
which respondent deducted from its payment to complainant. Therefore 
complainant brings this action to recover from respondent one half of 
the amount deducted by respondent. Complainant alleges that improper 
and incorrect deductions were made from the gross sale price which re- 
spondent reported to complainant and that respondent thus failed truly 
and correctly to account. From correspondence in the file we conclude 
that apparently complainant has reference to the fact that most of the 
credit slips issued by respondent to its customers recite a 100% moldly 
condition in the cherries which were returned to it, whereas a few of the 
later slips recite 10%, 25%, and 50% moldly condition in the cherries. 
Complainant questions why the moldly condition should have lessened 
at a later point in time. The inspection taken on arrival of the cherries 
shows an average of “24% damage by small to large spots or areas being 
tan to dark brown discolored and many soft and sunken.” We note that 
most of the cherry diseases listed in the publication Market Diseases of 
Stone Fruits: Cherries, Peaches, Nectarines, Apricots, and Plums, 
Agriculture Handbook No. 414, Published by Agricultural Research 
Service, United States Department of Agriculture, are diseases which 
issue finally in mold. Several of these diseases are stated to begin with 
spots of various sizes characterized by different shades of brown dis- 
coloration. We are not surprised at the amount of mold shown by re- 
spondent’s credit slips as it is possible that respondent in selling the 
cherries disposed of the worse cherries first and retained the best to last. 
This would explain the lesser amount of mold shown in the cherries 
which were returned at a later time. 


The existence of the protection agreement entered into after arrival of 
the cherries is unquestioned by the parties and we conclude that re- 
spondent has adequately substantiated its losses in regard to the subject 
cherries. See Northwest Arkansas Produce Company, Inc. v. The 
Creasey Company, 27 A.D. 760 (1968). The complaint should be 
dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 19,152) 


PARSONS PACKING, INC. v. PACIFIC GAMBLE ROBINSON Co., t/a PACIFIC 
FRUIT & PRODUCE Co. PACA Docket No. 2-5237. Decided April 26, 
1979. 


Condition on arrival — high pulp temperature — Transportation service 

and conditions — not normal — Loading — of onions on flatbed truck and 

covering with tarp — Suitable shipping condition warranty — inapplicabil- 
ity of — Reparation awarded 


Where respondent accepted the onions in issue and failed to sustain its burden of proof 
that transportation service and conditions were normal and that complainant 
breached the contract, respondent is liable to complainant for the contract price, 
less the amount already paid thereon by respondent. The amount due and owing is 
$1,569.00 for which reparation is awarded complainant against respondent with in- 
terest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1569 in connection with a transac- 
tion in interstate commerce involving one truckload of onions. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying liability 
to complainant. Since the amount of damages claimed does not exceed 
$3000, the shortened method of procedure provided in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Under this procedure 
the verified pleadings of the parties are considered a part of the evidence 
in the case as is the Department’s report of investigation. In addition the 
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parties were given the opportunity to file additional evidence in the 
form of sworn statements. However, neither party did so. Neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Parsons Packing, Inc., is a corporation whose address 
is P.O. Box 588, Weiser, Idaho. 


2. Respondent, Pacific Gamble Robinson Co. t/a Pacific Fruit & Pro- 
duce Co., is a corporation whose address is 1137 N. 13th Avenue, Walla 
Walla, Washington. At the time of the transaction involved herein re- 
spondent was licensed under the Act. 


3. On or about March 27, 1978, complainant sold to respondent one 
truckload containing 900 50-pound bags of U.S. No. 1 jumbo onions at 
$5.60 per bag f.o0.b., or a total of $5,040. 


4. On April 1, 1978, between the hours of 9 and 10 a.m., the subject 
onions were federally inspected at complainant’s place of business with 
the following results in relevant part: 


Product: Yellow onions. 

Brand or Stamping: LAPD USS. No. 1. 
Manifested: 900. 

Type and Size of Container: 50 lb. mesh sax. 
Size: Range: Gen.3 to 4% in. 

Decay: Av. 2%. 

Grade: U.S.No.1.3 in. min. 


Fairly bright. Grade defects average within tolerances. Meets Canadian import 
requirements and MO 958. 


5. On April 1, 1978, a truck supplied by respondent’s customer ar- 
rived to pick up the onions. Complainant noted that this truck was a flat 
bed truck with tarps. Complainant called respondent and informed him 
that the truck which was being supplied to carry the onions was a flat 
bed truck and that complainant did not think the onions should be 
shipped on such truck. Respondent informed complainant that the re- 
ceiver and the respondent were aware of the fact that the truck was a 
flatbed truck and that it would be all right to ship the onions on such 
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truck. Complainant shipped the onions to respondent’s customer, Scott 
National Co. Ltd., in Winnipeg, Manitoba, Canada, on the morning of 
April 1, 1978. 


6. The onions arrived at the place of business of respondent’s 
customer in Winnipeg, Manitoba, on the morning of April 5, 1978, and 
were inspected by an official of the Canadian government at 8:30 a.m., 
while in the receiver’s warehouse and on the trailer, with the following 
results in relevant part: 


Pulp temp. Range 10° C to 16° C; Outside: minus 1° C; Warehouse: 14° C. 


Condition: Average 9%, Range Nil to 17% of the specimens affected by decay. 
Average 13%, Range 5 to 18% damage caused by watery scales. Average 2% 
secondary rootlets. 


Grade Defects: Practically free. 


Certification: Onions failed to meet the requirements of the Regulations un- 
der the Manitoba Fruit and Vegetable Sales Act account condition defects in ex- 
cess of permitted tolerance. 


7. Respondent accepted the onions and remitted the invoice price to 
complainant less a deduction of $1,569.00. 


8. A formal complaint was filed on September 13, 1978, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the full invoice price of the 
onions which respondent accepted, less the amount which respondent 
has already paid. Respondent denies liability to complainant apparently 
on the grounds (though respondent does not specifically so state) that 
complainant breached the contract of sale by shipping inferior onions. 
We assume that respondent must be seeking benefit of the suitable ship- 
ping condition rule applicable in f.o.b. sales. ' In claiming the benefit of 
such warranty respondent, having accepted the onions, has the burden 
of proving that transportation services and conditions were normal. Tap- 
lett v. Joseph, 19 A.D. 411 (1960). However, there is evidence of ab- 


1 As provided in section 46.43 (i) and (j) of the Department’s regulations (7 CFR 46.43 (i) 
and (j) ), there is a warranty in an f.o.b. sale that the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the contract destination 
agreed upon between the parties. 
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normality of transportation services and conditions in view of the high 
pulp temperature in the onions on arrival (the equivalent of 50° F. to 
61° F. as shown by the Canadian inspection report) and the fact that the 
onions were admittedly shipped on a flat bed truck and covered with 
tarps which would be unlikely to allow proper ventilation for such 
onions. (Respondent was informed by complainant about the type of 
truck and told complainant to go ahead and ship the onions.) We con- 
clude that respondent has failed to meet its burden of proving that 
transportation services and conditions were normal and we must there- 
fore find that the warranty of suitable shipping condition was voided. 


Since respondent accepted the onions and has not proven a breach of 
contract on the part of complainant it is liable to complainant for the 
full f.0.b. invoice price of such onions less the amount already paid of a 
net amount of $1569. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation should 
be awarded to complainant with interest. 


Within 30 days from the date of this order, respondent shall pay to 


complainant, as reparation, $1569, with interest thereon at the rate of 
eight percent per annum from May 1, 1978, until paid. 


Copies of this order shall be served upon the parties. 


(No. 19,153) 


TRAUTMANN BROS. Co. OF LAREDO, TEXAS, INC. v. BENNY MANDELL 
PRODUCE, INC. PACA Docket No. 2-5193. Decided April 26, 1979. 


Accord and satisfaction — established, as to three shipments only — Con- 
tract — failure to prove breach of — Invoice prices — failure to pay in full 
— Reparation awarded 


Where respondent failed to sustain its burden of proof as to a breach of contract by com- 
plainant and, further, established accord and satisfaction as to three of the ship- 
ments of onions only, respondent is liable to complainant for the full invoice prices 
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of the remaining shipments in issue. The unpaid balance on said shipments is a total 
of $4,554.40, for which reparation is awarded complainant against respondent with 
interest. 


George S. Whitten, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $5,959.25 in connection with the sale, in 
interstate commerce, of five truckloads of onions. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the verified formal complaint was 
served upon respondent which filed an unverified answer denying liabil- 
ity to complainant. 


Although the amount involved herein exceeds $3,000, the parties 
waived oral hearing and the shortened procedure provided in the Rules 
of Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, the 
parties were given an opportunity to submit evidence in support of their 
respective positions by means of verified statements. Complainant did 
not file an opening statement. Respondent filed an answering statement 
and complainant filed a statement in reply. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant, Trautmann Bros. Co. of Laredo, Texas, Inc., is a cor- 
poration whose address is P.O. Box 496, Laredo, Texas. 


2. Respondent, Benny Mandell Produce, Inc., is a corporation whose 
address is Mehring Way & Plum Street, Cincinnati, Ohio. At the time of 
the transactions involved herein respondent was licensed under the Act. 
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3. On or about May 23, 1977, complainant sold and shipped to re- 
spondent 825 50-pound sacks of onions (415 prepack at $5.75 and 410 
medium at $4.85) for a total price of $4,374.75 delivered. Complainant 
invoiced respondent on May 30, 1977, and respondent sent payment to 
complainant on June 10, 1977, in the amount of $4,221.90, along with a 
statement showing a deduction for six short at $4.85 or a total of $29.10 
and brokerage at 15 cents a sack or a total of $123.75. Complainant 
marked this statement paid on June 10, 1977. 


4. On May 26, 1977, complainant sold and shipped to respondent 800 
50-pound sacks of medium onions at $5.25 per sack or a total of $4,200. 
Complainant invoiced respondent on the same day. On June 22, 1977, 
respondent paid complainant for such onions in the total amount of 
$3,410, with an accompanying statement showing 450 sacks at $4.85 de- 
livered and 350 sacks at $3.85 delivered and a deduction for brokerage 
on the 800 sacks at 15 cents per sack. 


5. On May 26, 1977, complainant sold and shipped to respondent 850 
50-pound sacks of onions (300 jumbos at $5.75 and 550 mediums at 
$5.25) for a total price of $4,612.50. Complainant invoiced respondent 
on May 26, 1977. On June 30, 1977, respondent paid complainant for 
such onions in the total amount of $3,292.10, with an accompanying 
statement showing 300 sacks of onions at $5.75 delivered, 296 sacks of 
onions at $4 delivered and 250 sacks at $3 delivered and a deduction of 
15 cents per sack for 846 sacks for brokerage and a deduction of $240 
for an “advance to driver.” 


6. On May 26, 1977, complainant sold to respondent 900 50-pound of 
sacks of onions (815 prepack at $5.75 and 85 medium at $5.25) for a 
total price of $5,132.50. Complainant invoiced respondent on May 26, 
1977. On June 29, 1977, respondent paid complainant for such onions in 
the total amount of $2,536, with an accompanying statement showing 
230 sacks of onions at $3.75 delivered, 200 sacks at $3.35 delivered, 160 
sacks at $3.10 delivered, 100 sacks at $2.75 delivered and 210 sacks at 
$1.75 delivered, with a deduction for brokerage in the amount of 15 
cents per sack. 


7. On May 30, 1977, complainant sold to respondent 840 50-pound 
sacks of jumbo onions at $5.75 per sack or a total of $4,830. Complain- 
ant invoiced respondent for such onions on May 30, 1977. On June 22, 
1977, respondent paid complainant for such onions in the total amount 
of $4,368, with an accompanying statement showing 840 sacks of onions 
at $5.35 delivered, less brokerage in the amount of 15 cents per sack for 
the 840 sacks. 
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8. On May 31, 1977, complainant sold to respondent 850 50-pound 
sacks of jumbo onions at $5.75 per sack or a total of $4,887.50. Com- 
plainant invoiced respondent for such onions on the same day. On June 
30, 1977, respondent paid complainant for such onions in the total 
amount of $4,250, with an accompanying statement showing 850 sacks 
of onions at $5.15 delivered, less brokerage in the amount of 15 cents 
per sack. 


9. By agreement between complainant and respondent all of the 
onions were shipped to F. E. Baldwin & Co., Chicago, Illinois. All of the 
onions were federally inspected at shipping point and found to grade 
U.S. No. 1 (various sizes) and to average 2% decay or less. 


10. On June 27, 1977, respondent sent complainant a check in the 
amount of $200, dated June 30, 1977, and accompanied by a letter 
which stated in relevant part as follows: 


Please find enclosed a check in the amount of $200 from our pocket, not Bald- 
win’s. This is for settlement in full to appease Bob Trautmann and yourself for 
shortages and discrepancies in shipment on all loads, especially our lot 717, 
your file 232, (invoice 306). 


I hope this is satisfactory to all concerned. 
Yours truly, 


Kenny Mandell 
of Benny Mandell Produce, Inc. 


11. An informal complaint was filed on August 12, 1977, which was 
within nine months after the causes of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent purchased the onions involved 
herein at the prices set forth in the findings of fact and accepted such 
onions becoming liable for the full purchase price thereof. We will deal 
first with respondent’s defense of accord and satisfaction. It is clear that 
on the shipment set forth in findings of fact 3, 4 and 7 respondent’s pay- 
ments in less than the invoice amount had been received by complainant 
prior to complainant’s receipt of respondent’s letter of June 27, 1977, 
with the accompanying $200 check. Although such letter makes specific 
reference only to the shipment set forth in finding of fact 3 it does state 
that the payment is intended as settlement in full on all loads. It is ob- 
vious that the loads covered by findings of fact 3, 4 and 7 were in dispute 
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at the time such payment was received and we therefore find that there 

was an accord and satisfaction as to these three shipments. 


As to the remaining three shipments covered by findings of fact 5, 6 
and 8 it is not clear that respondent’s payments relative to such ship- 
ments had been received by complainant at the time it cashed respond- 
ent’s check for $200. Therefore, we do not find that there was an accord 
and satisfaction relative to these three shipments. As to the shipment 
covered by finding of fact 5, respondent admits acceptance of the onions 
and maintains that 550 sacks of the onions arrived showing decay and 
were disposed of as ordered by a representative of complainant. Re- 
spondent did not submit a federal inspection covering the onions but did 
maintain that a CIA inspection was obtained. However, respondent did 
not submit a copy of the CIA inspection. We conclude that respondent 
has failed to prove any breach of contract in regard to such onions. The 
instructions referred to by respondent which it allegedly received from a 
representative of complainant were simply that the truck should be un- 
loaded. We find that respondent is liable to complainant for the unpaid 
balance on this shipment of onions, or $1,320.40. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. 


As to the onions covered by finding of fact 6, respondent alleges that 
its customer received the wrong variety of onions. However, no inspec- 
tion was obtained relative to the onions and we find that respondent has 
failed to sustain its burden of proving a breach of contract in this regard. 
Respondent is liable to complainant for the difference between the 
amount which it has already paid complainant for these onions and the 
contract price, or $2,596.50. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Respondent’s defense relative to the shipment of onions covered by 
finding of fact 8 is that the invoice was a “phony”, that “delivery terms 
were never mentioned until receipt of his invoice some three weeks 
later” and that “a simple phone call to Texas upon receipt of this phony 
invoice clarified everything and our check followed.” Respondent does 
not state who made the phone call to Texas or who it was in Texas that 
clarified everything. In addition, there was no written protest of the in- 
voice and when respondent made its payment in less than the invoice 
amount it submitted an accompanying statement showing the 850 
onions to have been sold on a basis of “$5.15 Del. Chgo.” We find that re- 
spondent has failed to sustain its burden of proving the defense present- 
ed relative to the onions covered by finding of fact 8. Respondent is 
therefore liable to complainant for the difference between the amount 
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paid and the original invoice price, or $637.50. Respondent’s failure to 
pay complainant such amount is a violation of section 2 of the Act for 
which reparation should be awarded to complainant with interest. The 
total of all amounts found due and owing by respondent to complainant 
is $4.554.40. 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $4,554.40, with interest thereon at the rate 
of eight percent per annum from July 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 19,154) 


OSCAR HOLIEN & LARRY J. HOLIEN v. GUMLIA POTATO CO. and/or GLEN 


GUMLIA. PACA Docket No. 2-5014. In order issued May 1, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,155) 


BRONCO PRODUCE, INC. v. TAVILLA SALES COMPANY PACA Docket No. 
2-5129. In order issued April 18, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,156) 
ROBERT LEROY MEYER, d/b/a MEYER TOMATOES v. CHARLES L. JONES, 


d/b/a CHARLES JONES. PACA Docket No. 2-5338. In order issued 
April 24, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,157) 


SANTO TOMAS PRODUCE ASSOCIATION v. BALTIMORE TOMATO COMPANY, 
INC. PACA Docket No. 2-5319. In order issued April 24, 1979, by 
Donald A. Campbell, Judicial Officer. 


(No. 19,158) 
NORMAN D. WATERS & JOHNSON MARTIN v. NEWAY PRODUCE CO., INC. 


and/or L. E. HINES PRODUCE COMPANY. PACA Docket No. 2-4963. 
In order issued April 24, 1979, by Donald A. Campbell, Judicial Of- 


ficer. 
(No. 19,159) 
In re DON L. WOODEN, d/b/a WOODEN PRODUCE Co. PACA Docket No. 


2-5352. In order issued April 26, 1979, by John G. Liebert, Ad- 
ministrative Law Judge. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


DAVE WALSH Co., INC. v. LIBERTY FRUIT Co., INC. PACA Docket No. 
2-4962. In order issued May 1, 1979, by Donald A. Campbell, 


Judicial Officer. 


(No. 19,161) 


RICH-PAK PRODUCE, INC v. PIONEER PRODUCE Co., INC. PACA Docket 
No. 2-5313. In order issued April 18, 1979, by Donald A. Campbell, 


Judicial Officer. 
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(No. 19,162) 


JAMES MACCHIAROLI FRUIT CO v. BEN GATZ Co. PACA Docket No 


2-4871. In order issued April 20, 1979, by Donald A. Campbell, 
Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 19,163) 


A. DuDA & SONS, INC., d/b/a A. DUDA & SONS COOPERATIVE 
ASSOCIATION v. CORY FARMS, INC. PACA Docket No. 2-5340. 
Reparation of $2,552.55 with 8 percent interest from July 1, 1978, 


awarded complainant against respondent in order issued April 18, 
1979, by Donald A. Campbell, Judicial Officer. 


DEFAULT ORDER—REPARATION AWARDED 


(No. 19,164) 


BALCOM & MOE, INC. v. HOUSE OF GOOD CELERY, INC. PACA Docket No. 
2-5368. Reparation of $4,337.50 with 8 percent interest from Oc- 
tober 1, 1978, awarded complainant against respondent in order is- 
sued April 20, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,165) 


INTER HARVEST, INC. v. AMERICAN BROKERAGE OF KANSAS CITY, INC. 
PACA Docket No. 2-5369. Reparation of $775.00 with 8 percent in- 
terest from November 1, 1978, awarded complainant against re- 
spondent in order issued April 20, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,166) 


SUPERIOR BRAND PRODUCE, INC. v. HOUSE OF GOOD CELERY, INC. PACA 
Docket No. 2-5370. Reparation of $6,600.00 with interest from 
September 1, 1978, awarded complainant against respondent in 
order issued April 20, 1979, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 19,167) 


A & J PRODUCE Corp. v. S & K FARMS, INC. PACA Docket No. 2-5372. 
Reparation of $200.00 with 8 percent interest from November 1, 


1978, awarded complainant against respondent in order issued May 
2, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,168) 


MIRSKI, ROGERS & DURKIN, INC. v. MONARCH PRODUCE, INC. PACA 
Docket No. 2-5371. Reparation of $6,880.03, with 8 percent inter- 
est from November 1, 1978, awarded complainant against respond- 
ent in order issued May 2, 1979, by Donald A. Campbell, Judicial 
Officer. 


(No. 19,169) 


GRIFFIN & BRAND SALES AGENCY, INC. v. LONE STAR FRESH FRUIT & 
VEGETABLE Co. PACA Docket No. 2-5349. Reparation of $9,258.50 
with 8 percent interest from October 1, 1978, awarded complainant 
against respondent in order issued May 2, 1979, by Donald A. 
Campbell, Judicial Officer. 
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(No. 19,170) 


UNITED-WESTERN COMPANY v. LONE STAR FRESH FRUIT & VEGETABLE 
Co. PACA Docket No. 2-5367. Reparation of $5,643.00 with 8 
percent interest from September 1, 1978, awarded complainant 
against respondent in order issued May 2, 1979, by Donald A. 
Campbell, Judicial Officer. 


(No. 19,171) 


BIANCHI & SONS PACKING CO. v. JOSEPH L. FREDERICKS, d/b/a 
FRUITLAND U.S.A. WHOLESALE. PACA Docket No. 2-5360. Repara- 
tion of $12,792.80 with 8 percent interest from September 1, 1978, 
awarded complainant against respondent in order issued May 7, 
1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,172) 
HOMESTEAD POLE BEAN Co-0P, INC. v. COWBOY’S PRODUCE COMPANY, 


Inc. PACA Docket No. 2-5361. Reparation of $21,588.25 with 8 
percent interest from June 1, 1978, awarded complainant against 


respondent in order issued May 7, 1979, by Donald A. Campbell, 
Judicial Officer. 


(No. 19,173) 


NEUMILLER FARMS, INCORPORATED v. KAP’S Foops, INC. PACA Docket 
No. 2-5362. Reparation of $2,501.90 with 8 percent interest from 
August 1, 1978, awarded complainant against respondent in order 
issued May 7, 1979, by Donald A. Campbell, Judicial Officer. 


(No. 19,174) 


S & H PACKING & SALES Co., INC v. A. T. F. PRODUCE. PACA Docket No. 
2-5364. Reparation of $1,125.00 with 8 percent interest from Aug- 
ust 1, 1978, awarded complainant against respondent in order is- 
sued May 7, 1979, by Donald A. Campbell, Judicial Officer. 
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(No. 19,175) 


WILSON MUSHROOM CO. v. GLOBUS FoOD PRODUCTS, INC. PACA Docket 
No. 2-5365. Reparation of $5,687.50 with 8 percent interest from 
September 1, 1978, awarded complainant against respondent in 
order issued May 7, 1979, by Donald A. Campbell, Judicial Officer. 
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COUNTERCLAIMS 


Set-off disallowed and dismissed 


Truck repair and handling expenses, 


dismissed 


DAMAGES 


Failure to prove 


DEDUCTION 


For down time not justified 


From gross sales justified 


DELAYED PERFORMANCE 


Due to weather conditions 


Timely notice of 


DIVERSION AND ATTEMPTED CONSIGNMENT 


After rightful rejection 


Failure to find buyer 


DUPLICATE PAYMENT 
Retention of 


FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay 
GOOD DELIVERY 


Made at destination 


GRADE 


INSPECTION 


Failure to obtain 
INVOICE PRICES 
Failure to pay in full 


LOADING 
On flat bed truck 





PETITION IN BANKRUPTCY 
Filed 


Dismissal order 


PRICES 
Understatement of by broker 


Verification of 


PROTECTION AGREEMENT 
Established 


PUBLICATION OF FACTS 


Flagrant and repeated violations 


PURCHASER 
Actual 


REJECTION 


Failure to give notice of 


Proper and timely 
Rightful 


SANCTION 


Revocation of license 


SET OFF CLAIM 
Untimely filed 


SUITABLE SHIPPING CONDITION WARRANTY 


Breach of 
Inapplicability of 


TIMELY ARRIVAL 


Extent of guarantee on 


TRANSPORTATION SERVICE AND CONDITIONS 


Not normal 














